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In the Court of Appeals of the District of Columbia 


No. 2342. 

Robert (i. Woodward. alias, <&c., Appellant, 

vs. 

United States of America. 


a Supreme Court of the District of Columbia. 

No. 27634. Criminal. 

United States 
vs. 

Robert G. Woodward, alias Robert Graham, alias John Henry 

Roper. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 


1 Indictment . 

Filed in open Court, Dec. 31, 1910. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia, Holding a 
Criminal Term, October Term, A. D. 1910. 

District of Columbia, ss : 

The Grand Jurors of the United States of America, in and for 
the District of Columbia aforesaid, upon their oath, do present : 

That before and on the tenth day of August, in the year of our 
Lord one thousand nine hundred and eight, one Aaron P. Ordway 
was engaged, among other things, in carrying on the business of 
manufacturing and selling a certain medicinal preparation designated 
and styled “Dr. Kaufmann's Sulphur Bitters," hereinafter in this 
indictment designated “preparation;” and that said business was so 
carried on by the said Aaron P. Ordway in the City of New York, 
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State of New York, under the trade : nine and style of ‘‘A. P. Ordway 
and Companyand that during tne time and times aforesaid, one 
Robert (i. Woodward, otherwise* called Robert Graham, otherwise 
called John Henry Roper, late of the District aforesaid, and herein¬ 
after in this indictment designated Robert G. Woodward, was in the 
employ of the said Aaron P. Ordway as manager of said business; 
and that one George II. Lamar was a lawyer engaged in the practice 
of his said profession in the City of Washington, in the District 
aforesaid, with law otlices in said City. 

2 And the Grand Jurors aforesaid, upon their oath aforesaid, 

do further present: 

That on the said tenth day of August, in the year aforesaid, and 
at the District aforesaid, the said Robert G. Woodward knowingly, 
designedly, and with intent to defraud the said Aaron P. Ordway, 
feloniously did falsely pretend and represent to the said Aaron P. 
Ordway that he, the said Robert G. Woodward, had theretofore 
received a communication from the Bureau of Internal Revenue of 


the said United States, at the City of Washington, in the District 
aforesaid, requiring the said company to show cause to said Bureau 
why the said preparation so being manufactured and sold as afore¬ 
said should not be classified by said Bureau as a beverage and sub¬ 
jected to a special Internal Revenue tax as provided by law; and 
that he, the said Robert G. Woodward, on behalf of the said Aaron 
P. Ordway and of said Company, had theretofore employed the said 
George II. Lamar to represent the said Aaron P. Ordway and the 
said Company before the said Bureau, concerning the controversy 
which was so {lending between the said Bureau and the said Com¬ 
pany respecting the taxation of said preparation; and that the said 
George II. Lamar had theretofore rendered extensive and valuable 
legal services in behalf of said Aaron P. Ordway and of said Com¬ 
pany. concerning the said controversy with said Bureau respecting 
the taxation of said preparation as aforesaid; and that said George H. 
Lamar had. by the services so rendered to said Aaron P. Ordway and 
to said Company concerning the said controversy in respect of the 
said taxation of the said preparation, been successful in pre- 
3 venting the imposing by the said Bureau of the said special 
Internal Revenue tax upon said preparation; and that the 


said George II. Lamar, for the services which he, the said George H. 
Lamar, had so rendered to said Aaron P. Ordway and t-o said Com¬ 
pany in respect of the said controversy with the said Bureau con¬ 
cerning the said taxation of the said preparation, had charged a fee 
of five thousand dollars; and that he. the said Robert G. Woodward, 


had engaged with him, the said George II. Lamar, to meet him, the 
said George II. Lamar, at the said offices of him, the said George H. 
Lamar, on the next day, to wit, on the eleventh day of August, in 
the year aforesaid; and that he, the said George IT. Lamar, had re¬ 
quested of him, the said Robert G. Woodward, to pay to him, the 
said George II. Lamar, the said sum of five thousand dollars for the 
legal services so rendered by him, the said George II. Lamar, in 
respect of the said controversy with the said Bureau concerning the 
said taxation of the said preparation, when they, the said George H. 
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Lamar and the said Rot>ert G. Woodward, should so meet as afore¬ 
said; and that it was necessary that he, the said Robert G. Wood¬ 
ward, should have the said sum of five thousand dollars to pay to 
him, the said George 11. Lamar, for the legal services so rendered 
by him, the said George II. Lamar, in respect of the said controversy 
with the said Bureau concerning the said taxation of the said prepa¬ 
ration, when they, the said George TT. Lamar and the said Robert G. 
Woodward, should so meet as aforesaid; and the said Robert G. 
Woodward did then and there request the said Aaron P. Ordway to 
deliver to him, the said Robert G. Woodward, the sum of five 

4 thousand dollars, to be paid by him, the said Robert G. 
Woodward, to the said George II. Lamar, as aforesaid. 

Bv color and means of which said false pretenses and representa¬ 
tions aforesaid, the said Robert G. Woodward did then and there, 
to wit, on the said tenth day of August, in the year of our Lord one 
thousand nine hundred and eight, and at the District aforesaid, with 
intent to defraud the said Aaron P. Ordwav. feloniously, knowingly, 
and designedly obtain from him. the said Aaron P. Ordway, five 
thousand dollars in money of the value of five thousand dollars of the 
money and property of the said Aaron P. Ordway, which said five 
thousand Dollars in money, of the value aforesaid, the said Aaron P. 
Ordway. relying upon the false pretenses and representations afore¬ 
said, which he believed to be true, and being deceived thereby, did 
then and there deliver to him. the said Robert G. Woodward. 

Whereas, in truth and in fact, the said Robert G. Woodward had 
not therefore at anv time received a communication from the Bureau 
of Internal Revenue of the said United States, at the City of Wash¬ 
ington. in the District aforesaid, requiring the said Company or 
the said Aaron P. Ordway to show cause to said Bureau why the said 
preparation so being manufactured and sold by the said Aaron P. 
Ordway and said Company should not be classified by said Bureau 
as a beverage and subjected to a special Internal Revenue tax as 
provided by law; nor had the said Robert G. Woodward, on behalf 
of the said Aaron P. Ordway or said Company, theretofore em¬ 
ployed the said George TT. Lamar to represent the said Aaron 

5 P. Ordway or the said Company before the said Bureau or 
otherwise, concerning any controversy which was then pend¬ 
ing lietween the said Bureau and the said Aaron P. Ordway or the 
said Company respecting the taxation of the said preparation; nor 
had the said George TT. Lamar theretofore at any time rendered 
extensive and valuable legal services, or any legal services whatever, 
in behalf of the said Aaron P. Ordway or of said Company, con¬ 
cerning any controversy with said Bureau respecting the taxation 
of said preparation or respecting any other matter whatever; nor 
had the said George II. Lamar, by any services rendered to said 
Aaron P. Ordway or said Company concerning the said controversy 
in respect of the said taxation of said preparation, or any other 
controversy whatever, been successful in preventing the imposing 
by the said Bureau of the said special Internal Revenue tax, or any 
tax whatever, upon said preparation; nor had the said George H. 
Lamar, for any services rendered by him to said Aaron P. Ordway 
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of said Company, in respect of said controversy with the said 
Bureau concerning the taxation of said preparation, or any other 
controversv or matter whatever, charged a fee of live thousand dol- 
lars, or any sum whatever: nor had he, the said Robert G. Wood¬ 
ward, engaged with him. the said George II. Lamar, to meet him, the 
said George II. Lamar, at the office of him, the said George II. 
Lamar, on the said eleventh day of August in the year of our Lord 
one thousand nine hundred and eight, or at anv time whatever; 
nor had the said George II. Lamar requested of him. the said Robert 
G. Woodward, to pay to him. the said George II. Lamar, the 
0 sum of live thousand dollars, or any sum whatever, for legal 
services rendered by him. the said George II. Lamar, in re¬ 
spect of the said controversy with the said Bureau concerning the 
taxation of the said preparation, or of any other controversy or 
matter whatever, when they, the said George II. Lamar and the 
said Robert G. Woodward, should meet on the said eleventh day 
of August, in the year aforesaid, or on any day whatever: nor was 
it necessary that he. the said Robert G. Woodward, should have 
the sum of live thousand dollars or any sum whatever, to pay to him. 
the said George II. Lamar, for legal services rendered by him. the 
said George II. Lamar, in respect of any controversy with the said 
Bureau concerning the taxation of said preparation or of any con¬ 
troversy or matter whatever, when they, the said George II. Lamar, 
and the said Robert G. Woodward, should so meet as aforesaid, or 
at any other time: as he. the said Robert G. Woodward, at the time 
of the making by him of the false pretenses and representations 
aforesaid, and each of them, and at the time of the obtaining bv 
him from the said Aaron P. Ordway of the said sum of five 
thousand dollars in money, of the value aforesaid, then and there 
well knew; against the form of the statute in such case made and 
provided, and against the peace and government of the said United 
States. 

Second Count. 


And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present : 

That the said Robert G. Woodward, on the said tenth day 
7 of August, in the year of our Lord one thousand nine 
hundred and eight, and at the District aforesaid, was the 
agent, attorney, clerk and servant, of the said Aaron P. Ordway, 
that is to say. was in the employ of the said Aaron P. Ordway as 
the manager of a certain business of manufacturing and selling 
chemical compounds then being carried on by the said Aaron P. Ord¬ 
way in the City of New York. State of New York: and that on the 
day and year last aforesaid, and at the District aforesaid, the said 
Robert G. Woodward did have in his possession and under his care 
five thousand dollars in money of the value of five thousand dollars 
of the money and property of the said Aaron P. Ordway. which said 
five thousand dollars in money of the value aforesaid had come into 
such possession and under such care of the said Robert G. Wood¬ 
ward by virtue of the said employment of the said Robert G. Wood- 
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ward as aforesaid; and that ho. the said Robert G. Woodward, so 
having the said five thousand dollars in money, of the value afore¬ 
said, in his possession and under his rare as aforesaid, did then 
and there, and while he was such agent, attorney, clerk and servant 
as aforesaid, feloniously and wrongfully convert the same to his own 
use. and feloniouslv and fraudulently take, make awav with and 
secrete the same with intent to convert the same to his own use, and 
did thereby then and there embezzle the same: against the form of the 
statute in such case made and provided, and against the peace and 
government of the said United States. 

8 Third Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That the said Robert G. Woodward, on the said tenth day of 
August, in the year of our Lord one thousand nine hundred and 
eight, and at the District aforesaid, five thousand dollars in money, 
of the value of five thousand dollars, of the money and property 
of the said Aaron P. Ordway, then and there being and in his posses¬ 
sion found, feloniously did steal, take and carry away; against the 
form of the statute in such case made and provided, and against 
the peace and government of the said United States. 

CLARENCE R. WILSON, 

Attorney of the United States in and 

for the District of Columbia. 

(Endorsed:) No. 27804. Crim. United States vs. Robert G. 
Woodward, alias Robert Graham, alias John Henry Roper. Viola¬ 
tion of Sections 842, 820 and 884, Code, D. C. Witnesses: Aaron 
P. Ordway, John Y. Terreforte, George 17. Lamar. A true bill. 
Carl Casey, Foreman. 


9 Supreme Court of the District of Columbia. 

Tuesday, April 4th, A. D. 1911. 

The Court resumes its session pursuant to adjournment, Mr. 
Justice Wright presiding. 

$ s|c $ j)c s)c a)e $ 

No. 27364. 


United States 
vs. 

Robert G. Woodward, alias Robert Graham, 

Roper. 


alias John IIenry 


Indicted for Violation of Sections 842, 820 and 884 Code, I). C. 

Come as well the Attorney of the United States as the defendant, 
in proper person, and by his Attorney Henry E. Davis, Esquire, 
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and, thereupon, the defendant beim; arraigned, upon tlie indictment 

pleads thereto not guilty and for trial puts himself upon the Country 

and the Attorney of the Tinted States doth the like: and. thereupon, 

the defendant l»v his said attorney moves the Court to fix the amount 

• •> 

of the hail to he required of him herein: whereupon the Court fixes 
said hail in the sum of Five Thousand (AOOO) Dollars; and. there¬ 
upon. the defendant enters into a recognizance in the sum of Five 
Thousand (”>000) Dollars with the National Surety Company as his 
surety, approved by the Court for his, said defendant's, appearance 
in this Court from day to day at the present and subsequent terms 
thereof to answer the indictment herein until the same shall he 
finally disposed of or if he the -aid defendant depart the 
10 Court without leave. 

Memoranda m. 

April 24, 1911. 

Jury sworn and respited from day to day until May 2, 1911. 


Supreme Court of the District of Columbia. 

Tuesday, May 2d, d. I). 1911. 

The Court resumes its session pursuant to adjournment. Mr. 
Justice Wright presiding. 

******* 

Come again the parties aforesaid, in manner as aforesaid, and 
the same jury that was respited yesterday; and. thereupon, the At¬ 
torney of the Tinted States says that he will not further prosecute 
the first count of the indictment herein; whereupon it is considered 
hv the Court that the said defendant go as to said first count with¬ 
out day: and. thereupon, the said jury having heard the evidence 
in full, the arguments of counsel and the charge of the Court upon 
their oath say that the said defendant is guilty in manner and form 
as churned in the second count of the indictment in this case. 
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Supreme Court of the District of Columbia. 

Friday, May 12th, A. D. 1911. 


The Court resumes its session pursuant to adjournment, Mr. 
Justice Wright presiding. 

******* 

Come as well the Attorney of the United States as the defendant, 
in proper person, according to his recognizance, and by his Attorneys 
Henry E. Davis and Wallace D. McLean. Esquires; and, there¬ 
upon.* the defendant's motion for a new trial being heard, it is con¬ 
sidered by the Court that said motion he and the same hereby is 
overruled: whereupon it is demanded of the defendant what further 
he has to say why the sentence of the law should not be pronounced 
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against him, and lie says nothing except as he has already said; 
whereupon it is considered bv the Court that for his said offense of 
embezzlement, the said defendant he taken bv the Warden of the. 
United States Jail in and for the District of Columbia to said Jail, 
thence to the Penitentiary (as designated by the Attorney General 
of the United States) there to be imprisoned for the period of Five 
(5) years to take effect from and including the date of his, the said 
defendant’s, arrival at the said Penitentiary. 

Thereupon the said defendant notes an appeal to the Court of 
Appeals of the District of Columbia from the foregoing judgment, 
and, thereuj>on, on motion of said defendant the penalty of 
12 the bond for costs on said appeal is fixed in the sum of One 
Hundred (100) Dollars; whereupon the Attorney of the 
United States in open Court waives the issuance of a writ of citation; 
and, thereupon, the said defendant moves the Court to fix the amount 
of the bail to lx 1 required of him herein; whereupon the Court fixes 
such bail in the sum of Five Thousand (5000) Dollars; whereupon 
the said defendant enters into a recognizance in the sum of Five 
Thousand (5000) Dollars with the National Surety Company as his 
surety approved by the Court if said defendant fail to forthwith 
surrender himself to the custody of the Marshal of this District to 
be dealt with and proceeded against according to law in case the 
judgment appealed from shall be affirmed, or the appeal for any 
cause dismissed, or the judgment be reversed and a new trial or¬ 
dered, or if the said defendant depart the Court without leave. 


Memoranda. 

May 20. 1011.—Appeal bond in penalty of .$100 a](proved and 
filed. 

June 15, 1011.—Time to submit bill of exceptions extended to, 
and including, July 10, 1911. 

Time to file transcript of record in Court of Appeals of the Dis¬ 
trict of Columbia extended to, and including, August 1, 1911. 

13 July 8, 1911.—Hill of Exceptions submitted to, and taken 

under consideration bv, tbe Court. 


Supreme Court of the District of Columbia. 

Monday, July \lth, A. D. 1911. 

The Court resumes its session pursuant to adjournment, Mr. 
Justice Wright presiding. 

******* 

Come as well the Attorney of the United States as the defendant 
by his attorneys, II. E. Davis, W. D. McLean and R. A. Ford, 
Esquires; whereupon the defendant by his attorneys prays the 
Court to sign and make a part of the record his bill of exceptions 
in this case, heretofore submitted on July 8, 1911, which is ac- 
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cordingly done; and thereupon upon motion of the said attorneys, 
the Court extends the time for tiling the Transcript of the Record on 
appeal in this case, to and including September 1st, 1911. 


Bi/I of Exception *. 

Filed July 17, 1911. 


On the trial of this cause, beginning April *24, and ending 

14 May 2, 1911. the United States (hereinafter called Govern¬ 
ment), to maintain the issues on its part joined, offered and 

gave evidence tending to show as follows: 

1. By one Aaron I\ Ordway, on direct examination: 

Witness lives in New York and is a manufacturer of the patent 
medicine known as I)r. Kaufmann’s Sulphur Bitters; is sole pro¬ 
prietor of the business, under the name of A. P. Ordway Com¬ 
pany; his brother was his partner, but died about three years ago; 
employed defendant in May, 1900. as accountant and afterwards as 
manager. The medicine described was sold largely in foreign coun¬ 
tries. Witness made a trip abroad in April. 1908, leaving the busi¬ 
ness in charge of the defendant, and leaving in his charge also some 
building operations being carried on by witness in New Jersey. 

While abroad, witness received a letter from defendant some¬ 
time early in May, the substance of which was that defendant had 
received a communication from the Internal Revenue Department 
requesting cause to be shown why the medicine was not a beverage; 
that is the substance of the first one. Witness being about to state 
the contents of his reply, the following colloquy and action of the 
Court occurred in the presence of the jury: 

“Mr. Davis (attorney for defendant): One moment, please. Lo¬ 
cate that letter. We ask to have that letter located. lie states that 
he replied to it. 

“Mr. Wilson (attorney for the Government): He said that he 
sent the letter- 

15 “Mr. Davis: That is not sufficient, if your Honor please. 

“Mr. Wilson: Are you standing upon your right to have 

us give notice to you to produce the letter? Because, if so, we now 
give you notice to produce that, if you have it. 

“Air. Davis: We take note of this notice, and object to it as an 
invasion of the rights of the defendant, and ask the Court to with¬ 
draw a juror and discharge this panel from consideration of the case. 

“The Court: The motion is overruled. 

“Mr. Davis: We note an exception. Does vour Honor desire 
me to state at this time the grounds upon which we excqH? 

“The Court: I have ruled. That is the only function I have to 
discharge. 

“Mr. Davis: The notice that has just been given counsel at the 
trial table imports that there is in the possession of the defendant 
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testimony in the shape of a letter which he has it in his power to 
produce, and which, if produced, would tend to prove his guilt of 
the matter charged in the indictment. That is a ground, in addi¬ 
tion to the general one assigned, for the objection made by counsel, 
and the motion made to the Court. I ask the Court to allow that 
to stand as of record, as though it had been interposed or stated as a 
ground before the Court’s ruling.” 

The witness resuming: Witness kept no copy of the letter last 
referred to; he mailed it and put a stump on it: he stated in that 
letter that that question had arisen before with us, it was a 
Id question that arose frequently with the department, they 
examined medicines to see the percentage of alcohol and to 
take or send a bottle to Washington and request them to analyze 
it, and they would lind it was medicated so high and the dose so 
small that it was impossible to he used as a beverage; that was the 
substance of what witness wrote defendant. lie received two further 
letters from defendant, one dated May 21, and one dated May 22, 
1908, each addressed to witness at Paris, France. After receiving 
these two letters, witness continued his trip; and received another 
letter from defendant, which witness has not been able to find. That 


letter was received bv witness in 


Marseille 


France, about the latter 


part of May. In that letter defendant stated that a very serious 
question had arisen: that he had received a communication from 
the Department; that inasmuch as the word “Bitters” was used it 
showed conclusively that it was made for a beverage and, therefore 
must go into the Internal Revenue Department and a special tax 
paid; that alarmed witness so much that he stopped his trip at once 
and started for Paris, because if they could take away the word 
“Bitters” it meant taking away the trademark and the good will of 
the business, and the ruination of the business. Witness started for 


Paris, and engaged 
sailed on Tuesdav, 
a 1m> ut a week after 


passage for New York; his wife and daughter 
and he followed later so that he arrived home 
thev arrived. 


When witness got home defendant told him that he, defendant, 
had been down to Washington; that the City was full of 
17 packers, canned goods men, patent medicine men, some of 
them had been there for weeks, that it was impossible for a 
layman to get to the Dqjartment, and that he had employed one of 
the best counsel in Washington. Mr. Lamar,—George H. Lamar 
and had agreed to give him $1,000 retainer. The matter at the 
Internal Revenue Department was mentioned a number of times, 
witness would ask defendant had he heard from Washington, and 
whenever he had, he would say he had, that things were progressing 
very well and would come out. Directly after witness got home he 
said to defendant “when you go down town this afternoon, I w T ant 
you to call in to onr brokers, Messrs. Comstock & Theakston, who 
handle all our import and export stuff and ask Mr. Theakston if he 
will call up.” The next morning, when witness got to his office, 
Theakston and defendant were there. Witness said to Theakston, 
“Mr. Theakston, we are in a little trouble or difficulty with the 
Internal Revenue people; you are our brokers and handle all the 


2—2342a 
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Washington business, and I think, perhaps, you would know a great 
deal about it, or could reconnnend me to some one who could assist 
us*’; defendant broke in and said. “There is no need of any more 
counsel. We don’t want to go to any more expense. I have got 
all this well under way and everything is going along well”; Theak- 
ston said no more and walked out. Being asked “Did Woodward 
say at that time who he had employed.” witness answered. “Tie shut 
Mr. Theakston right off; he said *we don’t need any more counsel; 
we don’t want any more expense.’ ” 

On the morning of August 7th. when witness arrived at 
18 the office, defendant said he had received a letter from his 
counsel requesting him to come to Washington at once, from 
Mr. Lamar. Defendant drew *$100 expenses and started for Wash¬ 
ington. Witness does not know whether defendant left that day. or 
Saturday, but Monday there was a long distance telephone came for 
witness, and lie requested one Terreforte, tin* shipping clerk and 
correspondent, to take the telephone. After the message was re¬ 
ceived. witness instructed the bookkeeper to draw a check for 
$5000 and send Terreforte to Washington with it. Witness 
identified the check and his signature thereto, and the letters 
“O. K.. A. 1*. O.” on the check. Terreforte left the office and 
got back Tuesday, and defendant got back the next day. When 
defendant came back he said the $5,000 was to pay Mr. Lamar, 
and that he had paid Lamar $5,000. Witness asked defendant how 
he came to know Lamar; how he came to pick him out. Defendant 
told witness that Lamar had done some business for bis wife’s sister, 
or his wife’s sister’s daughter, on a divorce, that is how he came to 
know Lamar; that Lamar was a high class lawyer and defendant 
had done business with him before. Witness (lid not demand of 
defendant that he show any voucher or receipt showing the pay¬ 
ment to Lamar. 


Bv the said Ordway, on cross-examination; 

Defendant has been in the business of manufacturing Kaufmann’s 

at one time 
>ars ago. three 

or four years ago, it might be five; the brother was dead when 
19 witness was abroad in 1908; he had died two or three years 

' 4 / 

before that time; witness should say it was between four and 
five years; at Monterey. California. Witness purchased the business 
of his brother many years before he died. 

Witness being asked the following question “This business con¬ 
sists in doing what?” counsel for the Government objected to the 
question as irrelevant and immaterial, whereupon the following col¬ 
loquy and action of the Court occurred, out of the hearing of the 
jury: 

“Mr. Davis: The object of this inquiry is this; Evidence will be 
produced in behalf of the defendant tending to show that the $5,000 
mentioned in the indictment was in fact sent by this witness to 
Washington for the purpose of being improperly used with officials 
whose action upon the matter of the “Sulphur Bitters” would be 


Sulphur Bitters about forty years; witness’s brother, 
associated with him in the business, died about three vc 
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definitely, or at anv rate persuasive. as to the fate of the preparation 
in the particular under consideration. T desire to show bv the wit¬ 
ness himself that this article, instead of being a medicine, has always 
been a thinly disguised beverage, and is in fact liable to taxation as 
such; that the witness had previously had difficulty about the article, 
and knew exactly what the inquiry pending at Washington meant : 
and in fact said that if the result should be unfavorable ij would 
drive his business out of this country; that it was worth a great deal 
of money to him to prevent that result; and, in short, that he sent 
this money to Washington for the purpose stated, and not upon anv 
representation, as set out in the indictment, that it was to pay for 
the services of counsel. T sav that T will give evidence fur- 

20 ther tending to show that the money was sent over the ob¬ 
jection and protest of the defendant, and when received by 

him was returned as he got it. The inquiry T now desire to make 
on cross-examination is for the purpose of showing that the witness 
had a motive in endeavoring to get favorable action in the premises 
by whatever means possible, including, if necessary, the bribing of 
officials. 

The Court: The objection to the question is sustained, for the 
reason that it does not indicate any answer which tends to prove 
anv part of the proffer which is relevant. 

Mr. Davis: Have I the right reserved, your Honor, to cross-ex¬ 
amine the witness further after the development of what T have in¬ 
dicated? 

The Court: You mav raise thi< same question again; yes. 

Mr. Davis: 1 except to the Court’s ruling, and ask that the ex¬ 
ception be noted.” 

The witness resuming: Kaufmann’s Sulphur Ritters was pur¬ 
chased in the first place by witness’s father from Prof. Kaufmann; 
that is, that is what was said, that is what he said, witness did not 
see him purchase it. The witness being asked. “Was there ever such 
a man as Dr. Kaufmann?” the Government, by its counsel, ob¬ 
jected, and the Court sustained the objection, to which action of 
the Court, defendant by his counsel, excepted; whereupon, witness 
being asked whether he himself ever made any representation to the 
public respecting the existence of Dr. Kaufmann, the Gov- 

21 eminent, by its counsel, objected, and the Court sustained 
the objection, to which action of the Court the defendant, 

by his counsel, excepted. And the witness being then asked, “Did 
you not in fact hold out to the public and advertise to the public 
that there was such a person once in life as Dr. Kaufmann, the in¬ 
ventor or discoverer of this preparation known as Kaufmann’s Sul¬ 
phur Ritters?*’ the Government, by counsel, objected to the ques¬ 
tion as irrelevant, and the Court sustained the objection, to which 
action of the Court the defendant, by his counsel, excepted; and 
thereupon the following colloquy and action of the Court and coun¬ 
sel occurred: 

“Mr. Davis; I am prepared to show that the witness held out 
to the public this man. Dr. Kaufmann, as a real personality, a real 
person, whom he represented to have been a graduate of the Uni- 
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versity of Berlin, and in one part of his literature as having been a 
professor in the University of Berlin, and in another as having been 
a professor in the University of Vienna—facts which he did not 
know to he true, and which he had every reason to believe not to be 
true. And I want to put this in in addition to the other grounds, 
as going to his credibility. 

The Covrt: The same ruling. 

Mr. Davis: Exception: and with the same reservation, 1 under¬ 
stand, your Honor.” 

The witness resuming: On this trip abroad witness left New York 
in April. 1908, went from there to London, and then to Paris: was 
in Paris a few days. Tie did not receive the letters from de- 

22 fendant in Paris, they were forwarded to him from Paris; he 
knows the la-t two or three letters were received at Marseilles; 

the last letter he knows was ;l t Marseilles, because he left there at 
once. Witness cannot remember the date of receipt of the first let¬ 
ter he got in France: thinks he might recognize any letter he re¬ 
ceived. Being shown a letter ( Marked for identification “X.” and 
being the letter of May 10. 190s. hereinafter mentioned), witness 
stated that he never saw that letter before, the first he ever knew 
of it was when Mr. Derry brought the correspondence of the Internal 
Revenue Office. lie never received such a letter as that, never. 
The contents of the first hater received from the defendant were that 
the Department bad sent him a notification, desiring it to be shown 
if the medicine was medicated sufficiently high, or words to that 
effect, or was not medicated—was or was not medicated sufficiently 
high to go into the Internal Revenue class, and a special tax paid; 
we were to show that it was sufficiently medicated to take it out of 
tlie class of beverage^, or el-e it would have to go into the special 
tax. Witness never received anv such communication or a com¬ 
munication of such a purport from the Department, only through 
that letter: the copy of a letter from tin* Department to that effect 
produced by tlie witness was the same as the letter presented to him 
by counsel, but the first witness ever -aw of that was when he got it 
through Colonel (Jerry. 

In the first letter that witness got from defendant in France, de¬ 
fendant communicated to witness the fact that there was before the 
Department a <;ue-tion whether the preparation was suflici- 

23 ently medicated to take it out of the class of beverages, or 
words to that effect: that was in defendants own words, he 

did not communicate to witne-- a copy of the Department’s letter. 
The paper shown witness and marked for identification ‘‘X,” and 
which contains an exact counterpart in language of what witness 
received through Colonel (Jerry, a- a copy of a letter from the De¬ 
partment of May 12. 1908. witne— did not receive: bo never saw it 
until the copy obtained through Colonel (Jerry was received. What 
is set forth in the paper marked for identification “X is not in sub¬ 
stance what witness remembers to have been in the first letter he 
received in France: that letter wa- almost solely in regard to the 
“Bitters.” it contained nothing el-e to amount to anything: as near 
as witness can recollect it was confined to the subject-matter of the 
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Sulphur Hitlers; and it conveyed in defendants own words, and not 
in the words of the Department, the attitude of the Department in 
the matter. 

Witness cannot tell how it happened that he has the two letters 
that followed the first letter that he received in France and not the 
first one: he made a search for all the mail that he received from 
the defendant, and those two letters are the only ones he could find. 
There was a letter from defendant before those of May *21 and Mav 
2*2. and one later: witness can produce those of May 21 and May 22 
and cannot produce the two others. In reply to defendant's first 
letter, witness wrote defendant that all these things fre- 
*2d quentlv came up with all medicines with the Department, 
that witness had gone through that years before and for de¬ 
fendant to take a bottle or send a bottle down to Washington, and re¬ 
quest the Department to analyze it and they would find it was medi¬ 
cated so high, and that the dose was so small, it could not be used 
as a beverage: that was in substance witness's answer to that. Wit¬ 
ness cannot say whether he indicated in bis letter to defendant what 
it was that he. witness, had gone through before, and being asked 
whether in point of fact he had gone through this before, the Gov¬ 
ernment. by its counsel, objected to the question as irrelevant, and 
the Court sustained the objection, to which action of the Court, the 
defendant, by bis counsel, excepted: and the witness being then 
asked to what he referred in his reply to defendant, when the wit¬ 
ness said he had gone through this before, upon a similar objection 
the Court sustained the same, and the defendant, by his counsel, 
excepted to the action of the Court. And the witness then being 
asked whether, when in hi< reply to the defendant under considera¬ 
tion. he. witness, stated that tie had gone through this before, ho 
did or did not have reference to Dr. Kaufmann’s Sulphur Hitters, 
upon similar objection, there was a similar ruling by the Court, and 
a similar exception taken hv the defendant to the action of the 
Court. 


The copy of the department’s letter of May 12. 1008. which wit¬ 
ness got through Colonel Gerry, be got before he testified before the 
Grand Jury: witness got all the different letters from the Treasury 
Department through Colonel Gerry with a view to informing 
25 himself before testifying before the Grand Jury. Witness 
being asked whether with the paper dated May 12. 1008, in 
his possession, he did not testify before the Grand Jury that no com¬ 
munication had been received from the Department on that subject, 
upon objection by the Government the objection was sustained by 
the Court, and the defendant, by his counsel, excepted to the action 
of the Court. 

The witness being thereupon asked whether or not he had any 
trouble or any question with the Bureau of Internal Revenue about 
Dr. Kaufmann’s Sulphur Ritters before the occasion that arose in 
M ay 1008, the Government, by its counsel, objected, and the Court 
sustained the objection, to which action of the Court the defendant 
by bis counsel, excepted. 

Tn the last letter from defendant that the witness received at Mar- 
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seilles in the bitter part of May. 1008. defendant stated that a very 
serious question had arisen; that inasmuch as the word “Bitters” 
was used, that it showed definitely that the medicine was designed 
for and was a beverage and. therefore, must go into the Internal 
11evenue Department, and a special tax paid. That was the letter 
that drove witness home. lie left immediately, the next morning, 
for Paris, because that was taking the trade-mark away and the good¬ 
will of the business; if they could take the word ‘‘hitters” away 
from it. which is patented all over the world, that would cheapen 
the business, and that was what drove witness home; it was not a 
question of the amount of alcohol, because witness knew that 
*20 would be settled; it never was a question of that. Witness 
got back home the latter part of June, and saw defendant im¬ 
mediately after that, the next day after. Witness will not say it was 
the day after, it might have been two days, but it was directly after 
witness got home; he was concerned in this matter. He saw defend¬ 
ant at his. witness's, nllice: he does not remember whether any ot 
the employees were there or not. After the subject was opened de¬ 
fendant stated that he had come down to \\ ashington and found 
the City full of packers, canned goods men and patent medicine 
men; that some of them had been there for weeks, and it was im¬ 
possible for a layman to get to the Department, therefore he had 
employed one of the best lawyers in Washington, and had agreed to 
give him $1,000 retainer. Witness thinks he asked defendant at 
that time if he knew Lamar before. Defendant told witness that 
Lamar had conducted a case for either his wife’s sister, or his wife’s 
lister's daughter, or his sifter's daughter, witness cannot remember 


which, a divorce case, and that he knew Lamar, that he was one of 
the best lawyers in Washington, that his services would he valuable 
in this connection; that he had promised to give him a $1000 as 
a retainer. Witness approved of that, but did not give him the 
$1000; defendant did not ask for it. he had said he had promised 
that to Lamar as a retainer; there was nothing at that time said 
about any $1000. Witness was never called upon to pay the re¬ 


tainer. 

As regards calling up Theakston. it was directly after witness got 
home. Believing that Theakston knew the authorities in Wash¬ 
ington and knew the Departments—which witness knew he 
27 ( |i,|—])o asked defendant to call in and ask Theakston if he 

would call at the office, which he did. Theakston did call 
there and witness told him that he. witness, was in a little difficulty 
with the Internal Bevenue Department, and did he know of any 
lawyer that would be able to assist witness. Defendant broke in then 
and there and said. “We don’t need any more counsel; we should 
go to no more expense; 1 have this thing thoroughly under way; 
we have everything we need, and there is no need to spend any 
more money at all. and Theakston went away. W itness does not 
know whether between the time of his arrival from Europe and the 
time he sent defendant the $5,000 to Washington, he. witness, had 
any more than one talk with Theakston; Theakston occasionally 
would come to the office but witness does not know whether he had 
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anv other conversation with him about this matter, but he knows 
Theakston t<»1<1 him that he, Theakston, did not believe that de¬ 
fendant ever paid out a dollar, because it could not he done, there 
was no occasion for it. In the conversation of witness and defend¬ 
ant with Theakston, some surest ion was made about the employ¬ 
ment of counsel, or somebody that knew the ropes, and when Theaks¬ 
ton mentioned (Jerry's name, that (Jerry had been chief of the 
Bureau, defendant broke in and said. “We don’t want any lawyers; 
we don’t want any more expense; we have this thin**; all thoroughly 
under way.” As respects the point in the conversation at which 
(Jerry’s name was mentioned, when Theakston came up witness told 
him that they were in a little difficulty with the Department, and 
asked Theakston if he knew anvbodv that could assist— 

t • 

28 whether witness said “an attorney” or not he will not be posi¬ 
tive. but if he. Theakston, knew anvbodv. Theakston said, 
“Yes, Colonel (Jerrv,” who had been chief of the Pure Food Com- 
mission, as witness understood, “was a man thoroughly acquainted 
with affairs in Washington.” and defendant then said, “We don’t 
want any more counsel; we don’t want to go to any more expense”; 
that is as far as witness can remember. When Theakston mentioned 
Gerry, defendant said, “There is no use of employing counsel, I 
can handle that thing myself.” words to that effect. Witness does 
not remember any reference to dining or wining, hut he docs re¬ 
member defendant's saying, “There is no use of employing any 
lawyers, or going to any further expense.” and that he had the 
matter under way and everything would come out satisfactorily. 

Witness cannot tell exactly how long Terrcforte has been in the 
employ of witness; Terreforte’s position in June and August was 
shipping clerk and correspondence clerk, and his present position is 
manager. The witness being asked, “When did he become man¬ 
ager”? upon objection bv the Government that the same was irrele¬ 
vant, the objection was sustained, and the defendant, by his coun¬ 
sel, excepted to the action of the Court. 

Witness discharged defendant as manager in December 1908, 
and Terreforte is now witness’s manager. 

Defendant’s letter of May 21, 1908, to witness is as follows: 


‘A. P. Ordway k Co., Manufacturing Chemists. 
341-842-345 West 37th St s. 


New York, May 21 st, 1908. 

Mr. A. P. Ordway, Hotel Regina, Place Jeanne de Arc, Paris, 
France. 

My Dear Mr. Ordway: Knowing you would be anxious to hear 
of the results of my visits to Washington, I am taking this opportu- 
nitv of giving von a general condensed outline of what I have been 
able to accomplish to date. 

In accordance with my last, T went to Washington on Sunday at 
4 P. M. so as to be prepared for an early interview on Monday 
morning, believing that it would he well to get to the Officials the 
first thing before other matters cropped up. I reached the Treasury 
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Department about 9.30 o'clock ami eventually, after interviewing 
two or three of the higher Officials, saw Mr. Percy S. Talbert (in 
charge of the legal department) with whom, and after an extended 
interview, 1 went to the laboratories of the Bureau of Internal Reve¬ 
nue and saw the Head Chemist, Mr. Arthur S. Adams. 

“It seems that a demand was made on the Department regarding 
‘Sulphur Bitters' by the State of Oklahoma (which is as you know 
a prohibition State) on account of the Alcohol contained primarily, 
and although the present action is not in direct connection 
30 with the Pure Food Law. the Revenue Department appear 
to keep in close touch with its requirements and acts with 
it in conjunction. The Chemist was in possession of a bottle of the 
Bitters sent on by Oklahoma and also a copy of the formula, evi¬ 
dently submitted at the time of your registration. 

“An interesting point in this connection i> that in the examina¬ 
tion of the medicines that are before them, they do not analyse 
them to find out their contents (excepting as they relate to the dis¬ 
tinctly stated deleterious ingredients as called for by the Pure Food 
Law) but take the formula presented and from it compound the 
meoicine. when of course if the formula is correctly suited, then* 
medicine will agree exactly with the medicine put out by the manu¬ 
facturers. In our case it docs not seem to agree as to flavor or ap¬ 
pearance and especially so in their finding no trace of sulphur. 

“Fortunately I had a bottle of the medicine with me that showed 
sulphur. This appeared to satisfy them as to that point. We went 
into all of the question.- very thoroughly and 1 presented the recent 
testimonials; original copies of our orders (showing that the medi¬ 
cine was only sold direct to wholesale druggists) and everything in 
my power that could demonstrate the good faith of the medicine 
toward the public. 


“It was self-evident at the beginning of the interview that if a 
stand was taken in opposition to them, it would go very hard 
31 with us. for it appeared to be a recognized fact that the very 
expression ‘Bitters' intended an alcoholic drink, and it was 
up to us to prove that in so far as the title went it was misnamed. 
My contention was that even should it be a misname, it wa> impos¬ 
sible at this date to change it as it represented the good will of the 
business. I learned incidentally that over *200 different kinds of 
‘Bitters' had been put out of business under the recent ruling on 
account of their heavy percentage of Alcohol. 

“To make a long story short and without going into all of the 
detail arguments and fights I had with them at the first interview, 
their final and main contention was that whatever herbs were in¬ 
cluded in the medicine could be retained in solution under any 
climatic condition with 8 r > of alcohol or 10% at the most. The 
main question therefore resolved itself into my endeavoring to get. 
the retention of as high a percentage of alcohol as possible out of 
them over and above this amount and also to obtain an extension 
of time until you arrived home. Then, if you considered it ad¬ 
visable. you could present evidence to show that the percentage it 
now contains i< absolutely necessary. Of course you understand 
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that in presenting such evidence it must be conclusive legal evi¬ 
dence, not based upon hearsay or even a statement of a chemist but 
absolutely proven. 

‘*1 finally left, extending to them both an invitation to 

32 take lunch with me at the Hotel, which they did, and I was 
then able to get to them a little better and left late that 

evening with the understanding that they would think matters 
over, consider such documents and arguments as I had presented 
and see whether they could grant me as high a percentage as 18% 
of alcohol as I had fought for, and also an extension (without put¬ 
ting us on the ‘Prohibited List’) until the middle of July or such 
time as you returned. 

“Yesterday morning 1 went again to Washington to hear their 
decision and have just arrived home without anything definite be¬ 
ing done, but with every anticipation that that for which I am 
fighting will be granted. 1 have to go there again next Monday 
morning early to meet the higher officials i. e., the Commissioners 
themselves, who will finally pass upon the question. I do not think 
however this means any cause for anxiety as I have gotten Talbert 
and Dr. Adams on my side now and with their help we can pull it 
through I believe on the basis of 18% of alcohol and the extension 
I want. 

“We have agreed for the purpose of their files that I shall write 
them a letter following these various interviews and you will see 
from the attached what I am going to say. My purpose in this is 
that I cannot get from them any written permission as to the amount 
of alcohol the medicine must contain or the extension, although 
have their word in which I am satisfied. In my letter how- 

33 ever you will note I embody the terms, so that they get them 
on their files, and it then becomes official, which is as good 

as if they had written to me. 

“From everything that has transpired, I believe that the very 
best thing was for you not to be here, as I was able to talk on your 
behalf in a way that they could not come back at me, because of 
course T did not know anything about it.’ You will understand 
what I mean. 

“You may imagine I have been very anxious regarding these 
matters and they had to be handled with extreme care and diplo¬ 
matically, as the slightest adverse ruling or the placing of ‘Sulphur 
Bitters’ in the class with such other Bitters as have been debarred, 
meant stopping the entire business. 

“One thing I might sav that was of considerable benefit and went 
further to show good faith and an endeavor to comply with the 
Law more than any other thing. That was the new bottle of medi¬ 
cine that I took with the new ‘inside’ and ‘outside’ labels. If this 
had not been done we would have been up against it surely for the 
bottle they had in their possession and which had been sent from 
Oklahoma had just a sticker on it (which did not comply with the 
Law) and this in conjunction with the statements such as ‘Extract 
of Sulphur’ and its* ‘Curing,’ etc., etc., had them very much wrought 
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up and they spoke of it in a very derogatory manner. Yoit 
34 may imagine that at the beginning I did not have a very 
pleasant interview, and that it took time and diplomacy to 
work them around. 

"The .statement you will rememl or in which it speaks of the cause 
of the amount of alcohol is to retain its essence under climatic 
changes and the compliance with the Law absolutely as to the* quan¬ 
tity as it appears on the now labels and the cutting out of all broad 
declarations wa> good and went a long wav to overcome their earlier 


antagonism. 


"W hen the matter of the Sulphur came up 1 was able to show and 
prove that in the new bottle more than they could actually see could 
bo demonstrated by analysis, which they proved. I might add here 
that since you loft 1 have spent a great deal of time at the College 
of Pharmacy trying to get a tritulate that would dissolve in alcohol, 
and as far as possible have some portions of it not sink to the bottom 
too rapidly, the ditliculty has been that the alcohol preserved rather 
than dissolved, and fortunately just prior to getting the deman 1 
from Washington. I was successful in getting what I was after, that 
is a tritulate composed of one grain of sulphur ground to a 1000 
mesh (whereas merchantable sulphur is about 300) and washing it 
so that all of the sticky matter was removed and adding a few other 
simple ingredients as a binder. They act splendidly and I think 
the result is as near an approach to holding Sulphur in solution a* 
can be obtained. 

35 “The Chemist at Washington was rather curious to know 
how it was done as from his analysis there was more sulphur 

contained in the new bottle I took than lie could see with the naked 

eye. I gave him a slight idea as to how it was done without of 

course giving him the full formula and he granted that it is as near 

to a solution as was possible. You understand it is not an extract, 

but the particles ground so very line as to make them almost invisible 

to the naked eve, which after they are washed and cleaned so that 

• • 

they do not bind together in lumps, are so light that they take a 
long time to settle, and some, so far as I can see from experiments, 
do not settle at all. 

“I trust you will appreciate from all of the foregoing that these 
things are being handled for the continued and increased success of 
the business. 

“There is one thing that I want to impress upon you and that is 
that there is nothing in any of these matters now for your earlier 
return than you originally anticipated. 

“I will tomorrow send you a cable as follows: ‘Regarding letter 
of the 16th. have arranged everything satisfactorily am writing.’ I 
am doing this so that you need not worry and also for the reason 
that the cable should reach von about the time of the arrival of my 
letter as stated. 

“Will write tomorrow regarding business. Everything O. K. 

36 “With best of regards to all, I am, 

“Yours very truly, 

“ROBERT GRAHAM-WOODWARD.” 
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Defendant’s letter of May 22. 1908, to witness is as follows: 

“A. P. Ordwav & Co.. Manufacturing Chemists, 341-348-345 West 

37th Sts.. New York, U. S. A. 

New York, May 22nd, 1908. 

Mr. A. P. Ordway, Hotel Regina, Place Jeanne do Arc. Paris, France. 

Dear Mr. Ordwav: 1 hog to confirm mine to von of the ldth. and 
also of yesterday. Have not heard from you during the past week 
and sincerely trust this is due to good health and enjoyment of your 
tour. 

Regarding the business of A. P. O. & Co. 

Cash on Hand at last writing. 23,620.09 

Total deposits for the week. 5,008.90 

Total .28,628.99 

Total checks drawn (sundry freight hills, pay roll, etc.) 572.61 

Balance in Bank.28,056.88 

37 Sales for the current week have been 17 gross, 7 dozen as 
against sales for the same week last year 19 gross, 10 dozen, 

making the total for the month to date 104 gross, 9 dozen as against 
the total for the same period last year of 96 gross, 6 dozen. 

“There is nothing of special note since my letter to you yesterday, 
excepting that I telegraphed you today as 1 stated. The business is 
running smoothly and all of the office detail is up-to-date. 

“1 would like to hear at your earliest convenience what your 
decision is regarding the prices to he charged Muller, McLean & Co. 
for Sulphur Plasters as per my letter to you of three weeks ago. 

“In continuation of mine of yesterday, 1 received this morning 
from the Treasury Department at Washington, in reply to tie* letter 
I sent them, copy of which I enclosed you, which reads as follows: 

“ ‘May 21st, 1908. 

“ ‘Robert (iraham-Woodward, Esq. 25 Broad Street, New York, 
N. Y. 

Sir: “ ‘In reply to your letter of the 19th instant, relative to Dr. 
Kaufmann’s Sulphur Bitters, you are advised that no action will he 
taken looking to the publishing of the name of said compound upon 
any list of preparations for the sale of which special tax is required 
until Dr. Ordway has had an opportunity to reduce the con- 

38 tents of alcohol as suggested, or to show reason why such re¬ 
duction is impracticable.’ 

Respectfullv, 

ROBERT WILLIAMS, Jr., 

Acting Commissioner.' 

“You will see from this—that this matter as I have been able to 
arrange—will wait until you return which of course will be at your 
convenience. 1 would in no way shorten the trip as I have every¬ 
thing well in hand. 
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“Your Private Affairs. 


“Cash on Hand at last writing. 21,029.08 

“Total deposits (tenement rentals). 148.00 

21,777.08 

“Cheeks drawn (Sundry small hills). Od.oh 

Balance in Bank.21,718.52 


“Newark Property. 

“I obtained $209 for the flooring of the Sunday School and some 
other small items for part of the other contents. Everything is being 
pushed along rapidly and the cement work will he commenced on 
Monday next. 

“I have notified Karnes regarding the interest <>n the loan, which 
is due on the 25th. I have received no acknowledgement to my letter 
but presume the interest will he paid on that date. 

“I enclose a post card addressed to Mrs. Ordway. No other 
89 mail has been received for you during the past week, and 
nothing else has transpired of any consequence. 

“With kindest regards to yourself and family, I am. 

“Yours very truly. 

ROBERT GKAllAM-WOODWARD. 

“P. S. We have heard nothing as yet from Soldati. I did not 
understand this and am wondering whether we had better cable. I 
will nive the matter mv verv best attention and act in accordance 
with my resultant judgment." 

2. By one George II. Lamar: 

Witness does not know defendant, never saw him before the trial, 
and was not employed by defendant in August. 1908, to represent 
Ordway Wore the Bureau of Internal Revenue, or to do anything, 
and never received $5,000 or any other sum from defendant for any 
purpose. Witness had correspondence with defendant about his 
wife's niece, and identified the same. 


8. By one Jane I. Ordway, on direct examination: 

Witness is wife of Aaron P. Ordway; was with him on his trip to 
Europe in 1908; went to Marseilles in the course of that journey; 
returned from Marseilles about the first of June. 1908; her husband 
accompanied her; witness and her daughter sailed from 
40 Europe June 7 and arrived at New York June 15: her hus¬ 
band was not with her and her daughter. 

Al>out three davs after her return to New York, witness saw de- 
fendant at her husband's office: defendant asked witness into her 
husband’s private office, closed the window between the two offices, 
and also closed the door, and said to witness that he had been to 
Washington and had arranged things there, had employed counsel 
by the name of George Lamar, considered one of the best lawyers 
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in Washington, and asked witness to keep her husband from going 
to Washington; witness asked “why,” and he said her husband was 
of quick disposition and would very likely upset his plans in Wash¬ 
ington : witness told defendant she could not keep her husband from 
going to Washington if he wished to go. Witness’s husband was then 
in Kurope. Before that time witness knew nothing of George Lamar, 
and had never heard of him until defendant spoke of him. 

By the said witness, on cross-examination: 

Witness’s husband followed her from Europe in about a week or 
ten days. No one else was present in her husband’s office when she 
and the defendant were having the interview described by witness. 
Witness sailed from Cherbourg. France, June 7, 1008. Left Paris 
to go to the boat the same day. Had been in Paris about three days; 
it was about a three-davs journey from Marseilles to Paris; witness 
was motoring. 

4. By one Charles Eckert: 

Witness is a bookkeeper at the Willard Hotel, Washington, 

41 I). C. The records of the hotel show the registration of de¬ 
fendant. Boom 74*2. arrival August 0, 1908, departure August 

11. 1008, $5 a day, ’phone $3.25, and the arrival of Terreforte Mon¬ 
day August 10. 1008, Room 842, charge 742. 

5. Bv one John B. Terreforte, on direct examination: 

Witness is manager of A. P. Ordway & Company; has been in 

such empley about five years: was first shipping clerk and corre¬ 
spondent. in which capacity he was employed in 1008, became man¬ 
ager in August 1000. In 1008 one Loren B. Steubenvoll and the 
defendant were in Ordway’s employ, the last-named as general 
manager and accountant. 

Defendant stated to witness that he, defendant, was a silent part¬ 
ner in the firm, but witness was not to tell Ordway about that; that 
he. defendant, could discharge or retain the rest of the office force 
irrespective of Ordway’s orders; along the end of April, or begin¬ 
ning of Mav, 1008, a letter was received from the Internal Revenue 
Department regarding the percentage of alcohol in “our medicines”; 
defendant read the letter to witness, who advised defendant to con¬ 
sult with “our” custom house brokers, Comstock & Theakston. De¬ 
fendant’s answer was that they were to know nothing about it what¬ 
ever. that he was to handle the whole thing himself, and no one 
was to know anything about it. 

Witness knows defendant left New York for Washington; he drew 
money for the purpose; he said he had letters of introduction from 
Mr. Pierpont Morgan’s secretary and from Dr. Wainwright, and 
that he could handle the matter himself without interference 

42 from any one. Ordway was in Europe at the time. 

Defendant said he had to employ some high class, promi¬ 
nent lawyer in Washington, giving his name as George H. Lamar; 
he told witness this when witness brought the $5,000 eash to him. 
Before Ordway’s return from Europe, when the question first came 
up, defendant said he had to employ some lawyer in Washington, 
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Imt he did not mention the name at that time. On August 7, 1908, 
on the arrival of Ordway at the office, defendant told Ordway that 
he. defendant, had a letter from his counsel in Washington request¬ 
ing him to come on at once and defendant drew $100 and started 
for Washington the next day, witness believes on the 8th. Witness 
next heard from defendant at the long distance telephone from 
\\ ashington, and, under instructions from Ordway, witness took 
the message. Defendant mentioned his name and witness also 
recognized his voice. Defendant said he wanted $5,000 in cash to 
he sent to him at once, as he had an appointment with his counsel 
at nine that evening. He advised witness to lie sure to take the 
•»:25 train for Washington, and he would wait for witness at the 
1 nion Station. W it ness repeated the message to Ordway. A check 
was drawn, Ordway signed it. witness went to the Fanners’ Loan & 
Trust Company and got the $5,000, took the train, and arrived at 
Wasl lington about 8:30. Defendant was waiting for witness at 
the I nion Station. The first thing defendant asked witness was if 
he had the money. Witness told him. “Yes”; offered to give it to 
defendant, who said no, he would wait until they got to the 
4*> hotel; they took a taxicab to the hotel, and on arrival there 
witness handed defendant the money, four one thousand dol¬ 
lar bills and two five hundred dollar bills. Defendant asked for an 
envelope from the clerk of the Hotel, put the money into the en¬ 
voi* >1*\ sealed it and addressed it. and handed it to the hotel clerk 
for safe keeping over night. Before that, defendant, when witness 
handed him the money, told witness that he needed this money to 
pay (leorge II. Lamar, a prominent lawyer, a high class lawyer of 
Washington, that he was very fortunate in obtaining nis services, 
having been introduced to him by the manager of the New Willard 
Hotel, with whom defendant had been intimately acquainted in 
New 5 ork. W i to ess did not see Lamar that night. After the money 
was handed to the hotel clerk defendant and witness went out to 
get some wearing apparel for the night, but every place being closed, 
returned to the hotel and very shortly afterwards retired, each going 
to his own room. \\ itness and defendant met the following morn¬ 
ing at breakfast. After breakfast defendant took a time table from 
his pocket and said. “Now, I will see what train you can take to 
New York.” Tie picked out the train and said. “We have got time 
ta take a ride around and you can see the interesting buildings in 
Washington.” They did so and got to the station around ten o’clock, 
and witness took the train for New York. Witness identified the 
check presented hv him to the bank and cashed. 

After witness returned to New York he overheard defendant tell 
Ordway that he. defendant, had paid the money to Lamar, 
44 and went on to state that the services were very reasonable, 
considering the work he had done on the transaction. 

Bv the said Terreforte, on cross-examination: 

A\ itness was shipping clerk and correspondent clerk for Ordwa v 
from January 1900 to August 1909; there was a difference in his 
salary as shipping clerk and correspondent and as manager. The 
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witness being asked “How much” the question was objected to by 
the Government as irrelevant, whereupon counsel for the defendant 
made the following proffer to the Court:— 

“Mr. Davis: As tending to go to the question of bias, we offer 
to prove that as shipping and correspondence clerk be drew a salary 
of $18 a month, and as manager he drew an increased salary, which 
according to our belief, but without positive knowledge on the point, 
was in the neighborhood of $5,000 a year; that Mr. Ordwav began 
to make inquiries about this matter early in 1900, and appointed 
the witness to the position from which he removed the defendant 
in August, 1909.” 

The objection of the Government being repeated, upon the 
ground that the matter was immaterial and irrelevant, the Court 
sustained the objection, to which action of the Court, the defendant, 
by bis counsel, excepted. 

The witness resuming: During 1908 the bookkeeper kept the 
books, and defendant audited the accounts of the business; defend¬ 
ant checked over the accounts, sometimes in person and other 

45 times his clerk; he had a man who used to come around at 
the end of every month and check up the accounts. Be¬ 
sides, the defendant every morning checked up the different checks 
and accounts, too. The auditing was actually done by the other 
man, one John Ashton. 

It was as soon as he assumed his duties as manager that defend¬ 
ant told witness that he was a silent partner in the business, but 
that witness was not to inform Ordwav that defendant had so in¬ 
formed him; defendant also stated in that conversation that he had 
the power of employing and discharging help and employees irre¬ 
spective of Ordway’s orders; in that conversation defendant in effect 
stated to witness that he, defendant, was a silent partner in the busi¬ 
ness with authority superior to that of Ordwav. Witness was present 
when the letter from the Department was received in the latter part 
of April or early part of May, 1908. Defendant took the letter from 
the mail, opened it in the presence of witness, and at once read it to 
witness and informed him of its contents. When the letter was read 
to witness, witness advised defendant to consult Comstock and 
Theakston. Defendant’s answer was that they were to know nothing 
at all about it, nor any outsiders; that he was going to handle the 
whole thing himself; that he would get letters of introduction from 
Dr. Wainwright and the secretary to Pierpont Morgan, to someone 
in Washington, witness does not recollect whom. In that conversa¬ 
tion defendant did not say that he was going to employ an attorney, 
witness believes defendant made no reference to the employment 
of any attorney at that time. Witness and defendant had 

46 several conversations around that time, and in one of them, 
or two, he said he was going to employ some high-class 

counsel; witness does not remember whether it was the first time or 
the second time that he mentioned that. The second interview was 
probably two or three days after the first; in one of those two con¬ 
versations defendant said he would have to employ high-class coun¬ 
sel in Washington; he named no one at that time. The matter 
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about the situation at Washington was the subject of conversation 
between witness and defendant about twice; the substance of the 
two conversations was the same, namely, that he was going to 
handle the matter for himself and did not need any outside help. 
Witness next heard of the Washington matter in August, at Ordwav's 
office. Witness was present and he thinks Steubenvoll the book¬ 
keeper; Ordway was there and the defendant. On the arrival of 
Ordway in the office defendant said, “I just got a letter from my 
counsel at Washington, requesting me to come on at once.” De¬ 
fendant did not produce the letter and was not asked to produce it: 
lie was not asked to state who his counsel was. and he did not name 
who his counsel was. Ordway agreed that defendant should go to 
Washington. Witness did not see defendant again until lie met 
him in Washington. 

On August 10th. about two-thirty in the afternoon, a long dis¬ 
tance call came and the person at the other end of the telephone 
said he was defendant: witness recognized hi- voice: witness. Ord¬ 
way and Steubenvoll were in the room together; Ordway did not 
himself go to the telephone; he asked witness to take the 

47 message. As nearly as witness can state the message, it was, 
“This is Mr. Woodward. You tell Mr. Ordway that I require 

.$5,000 in cash to be sent to me at once; that I have an appointment 
with my counsel this evening at nine o’clock. Witness repeated the 
message to Ordway. who gave orders to Steuvenvoll to make out a 
check, which was handed back to Ordway, who signed it, and wit¬ 
ness started for the bank and cashed the check and then took the 
train and came to Washington. Witness gave defendant the money 
at the Hotel before going to his room. Witness does not believe he 
registered, he thinks defendant registered for him; in any event, 
whether witness registered himself or defendant registered for him, 
the passing the money over to defendant happened almost at the 
same time. Defendant had come to Washington without any equip¬ 
ment for the night, and told defendant that he came off in such a 
hurry that he did not have time to bring any baggage with him. 
They went out on the street in the neighborhood and found every 
place closed and returned to the hotel and retired. 

It was the manager of the hotel the defendant said had introduced 
him to Lamar; that was right in front of the desk after defendant 
had received the money and passed it over; defendant then told 
witness that Lamar was a good lawyer, etc., that lie had been in¬ 
troduced to Lamar by the Manager of the Willard Hotel, that he, 
defendant, made Lamar's acquaintance in that way. 

On defendant's return to New York from Washington, witness 
overheard the conversation between him and Ordway, which con¬ 
versation was in Ordway's private otlice; witness does not 

48 recollect now whether anybody else was there. It wa- at 
that time and in that conversation that defendant stated that 

he had, in fact, paid the money to Lamar in Washington and com¬ 
mented on the character and value of his services. 
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6. Bv one Loren B. Stei renvoll, on direct examination: 

Prior to April 2, 1910, witness was bookkeeper and cashier for 
Ordwav. Terreforte was also employed in the office and in 1908 the 
defendant was employed there as General Manager. 

The first conversation witness had with defendant as to the latter’s 
relation to the firm was in the latter part of April, 1908. Before 
sailing for Europe, Ordwav told witness to write him every week, 
and that witness’s letters would have to be sent on the steamer 
leaving on Saturday; on the first Friday after Ordwav left, witness 
wrote him a letter and mailed it Friday night. The following morn¬ 
ing defendant asked witness if he had completed certain work; wit¬ 
ness told him, ‘‘no.” that he did not have the time; defendant wanted 
to know for what reason, and witness told him he was writing a 
letter; defendant said, “relating to the business?”, and witness said 
“yes.” Defendant said “to whom." and witness said, “to Mr. Ord- 
way.” Defendant called witness to the shipping room and asked 
him if he could run the elevator and witness said “ves.” Defendant 
took witness up to the laboratory, on the fifth lloor, the old building, 
and told witness that he should not write to Ordwav, that he, 

49 defendant, was general manager, and that he would attend 
to all correspondence sent to Ordwav. Witness told defend¬ 
ant it was Ordwav's orders before he left that he should write him 

«/ 

every Friday. Defendant staled he wanted it stopped immediately 
and witness said “all right,” if defendant would straighten the 
matter with Mr. Ordwav, which defendant said he would. De¬ 
fendant stated further that he was connected with Ordway as a silent 
partner, which witness was to know nothing about, and that witness’s 
position there was up to him, defendant, that if Ordway wanted to 
let witness go, defendant would see that he remained, and that if 
defendant wanted witness to go and Ordway wanted him to remain, 
witness would go. 

Shortly after Ordway sailed witness first heard that the Internal 
Revenue Department had sent a notice to the office to show cause 
why Ordway’s preparation should not be subject to a special tax; 
defendant told this to witness and said he believed it to be a very 
serious matter. At the time the matter was brought up Terreforte 
suggested that the defendant consult Comstock A Theakston; defend¬ 
ant stated that it was not necessary, as he could get. the necessary 
influence, as he was acquainted with -I. Pierpont Morgan’s secretary 
and Dr. Wainwright. 

Prior to August 7, defendant made several trips to Washington; 
on his return from these trips defendant told witness it was a very 
serious matter and that he had consulted counsel—Mr. George H. 
Lamar—; to witness's recollection defendant first mentioned 
Lamar’s name the morning of August 7—that he had received 

50 a letter from Lamar requesting him to go at once to Wash¬ 
ington; defendant told that to witness, he told it to Ordway 

and to Terreforte; he told it to Ordway in witness’s presence, but 
told it to witness before he had told it to Ordwav, as Ordwav had 
reached the office about twenty minutes after nine or half past nine. 

Witness was present when Ordway received a telephone communi- 

4—2342a 
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cation from Washington; witness was standing at his desk at the 
time the telephone rang; Terreforte answered it. and went into the 
ottice and told Ordwav that the defendant was on the telephone and 
would like to speak to him. Ordwav directed Terreforte to take 
the message, which Terreforte did. lie stated that he was on the 
telephone and that he needed $ 0,000 at once to l>e there. That 
Terreforte was to take the Congressional Limited at 3:25, and meet 
defendant on the arrival of the train at Washington, which Ordway 
told Terreforte to tell the defendant, “all right." Ordwav directed 
witness to draw a check to the order of “cash” $5,000, which witness 
did and handed it to Ordway to sign. Terreforte left. 

Terreforte returned on the afternoon of August 11, and the fol¬ 
lowing morning defendant called in the ofliee. Witness asked de¬ 
fendant how he should make the charge, as he had drawn the 
check to “cash" and no explanation had been given on the stub. 

The pencil writing on the check is that of witness, “personal 
51 expenses of Mr. Woodward; witness made that entry on the 
hack because it was Ordway*s order that the explanation on 
all the checks should correspond with the explanation on the stubs, 
and at the time the check was drawn witness did not know what it 
was for; so the check went through the bank, and at the time wit¬ 
ness balanced up his check book, when he came to that check he 
took his lead pencil and put the explanation on the back at his own 
direction as it was customary. The direction on the check was wit¬ 
ness’s own, but on the stub of the check it was directed by defendant. 
Witness asked defendant how be should make the charge of $5,000, 
when the stub only had shown "cash;" defendant told witness 
“charge it as personal expenses of K. (b Woodward to Washington, 
I). C., and to charge it in the expense account; the general expense 
account. \\ it ness had no talk with Ordway about that: defendant 
stated he would pass the entry, as he was the accountant there, and 
witness told him if he was willing to do that it was satisfactory to 
witness. Defendant stated he would get receipted bills later from 
Mr. 1 annar. the counsel who had attended to the matter. As to what 
he had done in Washington, defendant stated the matter had been 
fixed satisfactorily, and that he was fortunate in obtaining an at- 
tornev for such a reasonable fee as that. 


By the said Stki benvoli.. on cross-examination: 

Witness was in Ordway’s employ as bookkeeper and cashier from 
April 4. 1906. to July 22, 1910. Defendant was appointed General 
Manager January. 1908, and ceased to be in Ordway’s employ De¬ 
cember 26, 1908. 

52 In the conversation between defendant and witness, in 

which defendant told witness that he. defendant, was a silent 
partner with Ordway, he stated that that was a matter which, how¬ 
ever, witness was not intended.to know; that his, defendant’s power, 
with reference to the employment, retention and dismissal of clerks 
and employees in the office, was superior to that of Ordway, and that 
if a question should arise between defendant and Ordway as to 
whether one of the employees should be discharged, he would stay 
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or be discharged according as defendant said, and not according as 
Ordway said. Witness never repeated that to Ordway at the time 
defendant was in Ordway’s employ. 

At the time the letter came from the Internal Revenue Depart¬ 
ment it was read by defendant in the hearing of witness and Terrc- 
forte. Tt was then and there that Terreforte suggested consulting 
Comstock Theakston. and defendant s replv was that that was not 
necessary, that he could get a letter from J. Pierpont Morgan's pri¬ 
vate secretary, and Dr. Wainwright, and that he could get the in¬ 
fluence there: taht he believed that he could get the necessary letters 
which would bring him into direct touch with that Department of 
the United States (Government, that he could reach the proper people 
that that matter should he taken up with; that this matter should 
not go out of the otiice, and that Comstock & Theakston should not 
be consulted in the matter at all. 

Witness cannot give the dates of defendant’s drawing 

53 money to go to Washington about this business on several 
occasions prior o August 7. can only give about the mouth. 

On August 7 defendant told witness before he told Ordway that 
he had received a letter from his counsel in Washington which 
made it necessary for him to go to Washington—his counsel Mr. 
Lamar; Terreforte was present at the time, so that defendant told 
witness and Terreforte both before he told Ordway, and then, after 
Ordway came in the office, he repeated the matter in the hearing of 
witness and Terreforte. Defendant did not show the letter, and to 
witness’s recollection was not asked bv anybody to show the letter. 

« i • 

He stated the name of his attorney “George H. Lamar.” Witness 
had heard the name of “George TT. Lamar” before, about a month or 
two prior to that, on the occasion of defendant’s return from one of 
these trips to Washington. 

Referring to a book, witness finds a charge under date of May 
29th, amounting to $355.70, which his journal entry shows as fol¬ 
lows:—“Expenses to Washington, D. C., three trips, per itemized 
statement.” That was on May 29, 190N. Witness can find only one 
other charge of August 7, $100, charged to “general expense.” The 
charge of Slav 20. 1008. for $355.70, for three trips to Washington 
“per itemized statement" indicated that that was for three trips that 
had been taken prior to May 20, 1008. It was prior to August 7, 
1008, and after his return from one of these trips to Washington, or 
in connection with one of them, that defendant mentioned Lamar’s 
name. 

Witness believes it was in the afternoon of August 12 that he 
saw defendant and had with him the conversation indicated 

54 bv witness. Tt was after the check had been returned from 
the bank with the rest of the vouchers for the month that wit¬ 
ness made the endorsement on the back of the check. To the best 
of witness’s knowledge it would be before the 7th of the following 
month. September. The bank book was left for settlement the last 
day of every month and it would be from two to seven days before 
it got back from the bank. The entries on the stub of the check 
“5000” in figures “No. 25566, Aug. 10, ’08, cash, personal expenses 
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of Mr. R. G. Woodward*’; then “Gen Exp./’ and then out in the 
line, “$5000” were made after defendant's return from Washington 
when he gave witness the explanation directing him how to make 
the charge; the entry in the stub was made before the pencil endorse¬ 
ment on the back of the cheek, upon his return the morning that wit¬ 
ness had seen defendant after he came hack from Washington, and 
witness asked him how the entry should be made on the still)—what 
that $5,000 should be charged to; his exact words were, “personal ex¬ 
penses of Mr. lb G. Woodward." Being asked “where did you get 
that ‘general expense?' the witness replied that the defendant told 
him to charge it to “general expense": and being asked “what was 
the difference at that time in your system of bookkeeping in the es¬ 
tablishment of Mr. Ordway. between a charge against Mr. Wood¬ 
ward for personal expenses or a charge against Mr. Woodward’s per¬ 
sonal expenses, and a cl large for general expense." the witness an¬ 
swered, “there was not any particular difference. Some charges 
which would be general expense charges would be charged direct 
to general expense as a cash charge, as this charge: and others 

55 would be charged to Mr. Woodward's account under Mr. 
Woodward s direction, and then when the money was ac¬ 
counted for the journal entry would be made and charged into gen¬ 
eral expense; but those entries were made in accordance with in¬ 
structions from Mr. Woodward." 

The entry, “personal expcn-e- of Mr. R. G. Woodward." would 
mean a charge against him for which he was liable to account to Ord¬ 
way. “General Expense" would be an expense chargeable against 
Ordway: the two thing- are exactly opposite, absolutely inconsistent, 
and the only way witness can explain that is as being the explana¬ 
tion given under instruction, that is to say. witness’s only explanation 
of it is. that he now says that i- the way defendant told him to put 
it on that stub. Being asked. “And that is the only explanation 
you have to offer for the inconsistency?” the witness replied, “well, T 
knew it was General Expense charge": and being asked “why did 
you not put it so” he replied “well, because at the time it was made 
Mr. Woodward told me we would get receipted bills.” 

The witness resuming: Witness did not get receipted bills and 
yet charged it to general expense under directions. The two entries 
are absolutely inconsistent, and witnessonly explanation of the two 
contradictory entries being on the stub i- that defendant told him to 
put them there. 

Witness was present and heard the telephone talk of Terrcforte 
professing to be made with defendant in Washington : he heard Ter- 
reforte say to Ordway that the money was needed in Washing- 

56 ton in connection with the matter on which defendant was 
then visiting Washington: he did not make anv memoran¬ 


dum in that stub at the time. Being asked whv it was he did not 
make the entry at the time the check was drawn, the witness replied: 
“The fact that Mr. Woodward had given instructions that he would 
he responsible for all entrie- which 1 made in the hooks, and I did 
not care to take the responsibility upon myself to make an entry 
without consulting him. as he was involved in the matter.” Witness 
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drew the c heek at the order of Ordwav when defendant was in Wash- 

t' 

ington. and meant to hold the entry in the stub until he should get 
instructions from defendant; that is to say that notwithstanding wit¬ 
ness’s superior employer, Ordwav, told him to draw the check be¬ 
cause of the telephone message that came from Woodward, and wit¬ 
ness heard in that telephone message the object for which the money 
was being sent to Washington, witness waited on defendant to come 
back to toll witness how to make the stub entry. At the time wit- 
ness drew the check he entered in the stub only the amount, the date, 
and the word “cash,” so that the words “personal expenses Mr. R. G. 
Woodward" and “general expenses” were written afterwards. 

At this point the following colloquy occurred: 

“The Court .(After the witness had explained the entries in the 
hooks): Did you understand the witness as testifying that there was a 
charge against Woodward personally in this item, Mr. Davis? 

“Mr. Davis: Certainly, sir. 

“The Court: Well, you had better go over that again, and ex¬ 
plain it. 


57 “By Mr. Davis: 

“Q. W here is your ‘E. 107 ? 

“The Court: Tt is charged under ‘General expense.’ There is no 
indication there of it being charged against Woodward. 

“Mr. Davis: There is in the stub, vour Honor. 

7 • 

“The Court: That does not constitute a charge against a man. 
It is charged to general expense, and posted on the ledger. 

“The WTtxess: The cash-book is an exact copy of the stub. 

“Mr. Davis: It is the exact reverse of the entry in the cash-book. 
Read it. 

“The Witness (rending): ‘August 10. 190S, by general expense, 
personal expense Mr. R. G. W\. $5,000. folio 107.’ 

“Mr. Davis: Now, I offer this stub in evidence, and ask the jury 
to look at it—No. 25500. 

“The Court: While the jury looks at that, let us trace the item 
so we can find out what it is charged to. 

“Mr. Davis: I do not understand. 

“The Court: 1 understood this witness to testify on cross-examina¬ 
tion what I think you did. and that is whv 1 asked what your under- 
standing was. I understood him to testifv that this entrv was ulti- 
mately carried into the hooks and charged in the hooks of account,— 
not on the check stub; and that it was charged in such a way as to 
make a personal charge against Mr. Woodward that he would 

58 ultimately have to settle with the Company. 

“Mr. Davis: No, your Honor. 

“The Court: That is what the witness said. 

“Mr. Davis: Pardon me. vour Honor. I asked him what this 
entry on the stub would import, and he said that that is what it would 
import. Then I asked him what the general expense entry on the 
stub would import, and he said it would import a charge against gen¬ 
eral expense; and I asked if those two things on the stub, which is the 
book of original entry—never mind what is put in his cash book— 
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were not contradictory and inconsi lent, and he said ves. Now he 
produces his cash-book with the entry reversed. That is the situa¬ 
tion. 

“The Court: There is no reverse of the entrv in the cash-l)ook. 
That, is what I want the jury to understand. 

“Mr. Davis: May 1 show this to the jury? 

“The Court: You ninv after vou show the charge in the cash- 

• • 

book and in the ledger. 

“Mr. Davis: T am willing that they shall see both. I am willing 
to leave the record as it stands and let the jury look at this entry 
under stub 25560; and look at the entry in the cash book at page 
E-107, and see them together. 


“By Mr. Davis: 

**(J. When did you make that entry in that cash-hook? A. About 
August 12th or 13th. 

“Q. About August 12th or 13th? A. Yes. sir. 

“Q. That is. after Mr. Woodward had come hack from 

59 Washington? A. Yes, sir.” 

The witness resuming: Apart from witness’s recollection 

that the check was drawn on the 10th and defendant came back on 
the 12th, witness has no independent recollection of the date on 
which he made the entry, it is inference. Tn the ledger, page 104. 
under the heading, “general expense 1903.” under date of August 
10th. reference being made to the cash hook at page 107. the entry i« 
by dittos under the words, “cash T\. G. Woodward $5000,” and in 
lead pencil the words “Woodward. Wash, expenses.” These words 
in lead pencil look like Ordway’s handwriting. The witness cannot 
vouch for it. in witness’s best judgment they are either Ordwav’s or 
Terreforte’s: witness does not know when they were made in there. 
The order of making such an entry in the hooks would be that the 
first entry was made in the check book on the stub, then an entry 
made in the cash hook from the stub, and then an entry made in 
the ledger from the cash book. According to witness’s best recol¬ 
lection. the initial entry, that in the stub, was made practically im¬ 
mediately after defendant’s return from Washington, about August 
12. 1908. This Washington item next came under witness’s notice 
in May 1909. and between August 12. or thereabouts. 1908, and May 
1909. this matter had not been before witness for consideration in any 
respect. The matter came up in May 1909 when witness heard a 
conversation in which Ordwav, Theakston and one Kellv were en- 
gaged. After this conversation witness does not think the 

60 matter was brought to his attention again; he was not before 
the Grand Jury in Washington, and was not summoned as a 

witness in the case: he was first asked to come to be a witness about 
the dav before Easter of this vear. 

The witness being then asked. “And where were you asked, in 
New York or Washington?” the Government objected to the question 
as irrelevant, and the Court asked of counsel for the defendant, 
“What is the point of it?” to which counsel for the defendant replied 
as follows:— 
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“The point is this, your Honor: After a lapse of time from August, 
1908. to May, 1909, the witness'.- attention was first called to the mat¬ 
ter which he has undertaken to relate as having occurred in August, 
1908. I now have it that his attention was not called to it again 
until this month of April, 1911. It goes to the question of the cer¬ 
tainty and accuracy of his recollection, if nothing more, and I think 
I am entitled to have it.” 

Whereupon the Court sustained the objection, and the defendant, 
by his counsel, excepted to the action of the Court. 

The witness resuming: Ordwav informed witness the thing was 
brought to the attention of the authorities, had been brought to 
Washington, and told witness that in all probability he would be 
subpoenaed; that was in New York. Thereupon the witness being 
asked, “Where did vou have the talk with Mr. Ordwav?” the Gov- 
eminent objected, whereupon counsel for the defendant said: 

“I asked that 1 be permitted, if your Honor please, to get 

61 the details of that interview between the witness and the 
prosecuting witness, Ordwav, preparatory to his coming here 

to testify to what he has testified to before this jury”; whereupon the 
Court sustained the objection, and the defendant, by his counsel, 
excepted to the action of the Court, counsel stating: “As T have 
already stated, the witness has already testified that after August, 
1908, this matter was not again before his mind until May, 1909; 
that it was not again thereafter before his mind until April, 1911. 
He states that it was brought to his attention this month (April, 
1911) by tbe prosecuting witness, Ordwav. The ground of my ex¬ 
ception is this: That the Court declines to permit me to get from the 
witness the details of the interview between him and Ordway, in 
which the matter was thus, at this late day, again brought to his at¬ 
tention”; whereupon the following colloquy occurred: 

“Mr. Turner: May it please the Court, perhaps I am superfluous 
in what I am about to observe; but it seems to me that tbe last part of 
Mr. Davis’ statement as to the reason why he asked an exception is 
not quite fair to the Court. 1 did not understand the Court to de¬ 
cline to let Mr. Davis have the details of any conversation, nor was 
that the question that the Court ruled upon. 

“The Court: I have not declined to receive the details of any con¬ 
versation that are relevant. The record shows that the question as 
put and ruled upon called for matter that was utterly irrelevant to 
the issue. That is why it was excluded. 

62 “Mr. Davis: With great deference to the Court, 1 did make 
the inquiry, which of course 1 am now prevented from press¬ 
ing, for the purpose of affecting the credibility of this witness in re¬ 
spect of the possible accuracy of his recollection as well as bias gen¬ 
erally. 

“The Court: And the Court being of tbe opinion that, it did not 
affect his credibility, it is excluded. 

“Mr. Davis: And I note an exception.” 

The witness resuming: Witness came to Washington last Friday, 
April 21st; since being in Washington he talked this matter over 
with Ordwav to a certain extent, and Terreforte in the presence of 


Robert c,. woodward, arias, etc., vs. 


Ordwav; lie talked it over with both of them when they were to¬ 
gether. and Kelly was present a ho; he knew that Ordwav and Terre- 
forte were to Ik* witnesses: he ha~ talked it over with Theakston since 
being in Washington; Theakston was present with the other two. 0rd- 
way and Terreforte: when talking with Theakston witness knew that 
he, Theakston, was under 11 le subpicna of the defendant in this ease. 
Witness could not tell who was paying his expenses here; he de¬ 
frayed some himself, and Ordwav defrayed some, and he hoped that 
Ordwav would defrav them all. 


By the same witness, on redirect examination: 

Restating what witness said in regard to the entries, and how they 
were made, starting with the entry on the cheek -tnl». the still) of the 
cheek was dated August It), and the word "cash” appearing, and the 
amount. $.">.000. the stub had no further explanation on it 
0.‘> until defendant’s return from Washington, which was August 
12. 190S; when witness, asked defendant how this charge 
should he made, defendant told witness to make a general expense 
charge of it. and to give the explanation on the stub as "personal 
expenses of R. O. Woodward to Washington.” which witness did; 
about a few days afterwards, probably two days or three days after¬ 
wards, witness recorded the entry in tin* cash book as under date of 
August 10, 190«S, giving the explanation "to general expense, per¬ 
sonal expense of R. (1. Woodward ”: witness marked on the stub of 
the check, “E Eolio 107 ; tin* posting made from the cash hook 
Folio 107. into the general expense account was made under date of 
August 10 "to cash, R. (i. Woodward. .$.">.000” which completed the 
transaction as far a> the books were concerned. 

Being asked by the Court. "Have you any personal knowledge 
whether or not Mr. Woodward saw these entries after you put them 
in the books, any of them?”, witness answered. "Yes. sir” and being 
asked, ‘ ; IIow do you know that?” witness replied. "Why. it was Mr. 
Woodward’s custom to check on the check-book, a book which i< kept 
containing remittances that had come through the mails, and he 
would check his check book against my check book, and see that 
those checks coming in. recorded in his hook, were deposited, and at 
the same time looking over the explanation on the stubs of the 
checks. Mr. Woodward’s strong point was to give as much explana¬ 
tion as possible on the stub”: to which answer defendant, by his 
counsel, objected, and moved that it be stricken out, both be- 
04 cause it was not responsive to the question, it did not show 
personal knowledge by the witness of what he was relating, 
and it was a statement by the witness of a practice which he did not 
state he knew to have been observed in this instance; but the Court 
overruled the said motion, to which action of the Court the de¬ 
fendant, by his counsel, excepted. 

Being further interrogated by the Court whether the witness knew 
anything in detail about those particular entries in respect of whether 
or not defendant saw them either on the stub book, on the check 
hook, or in the cash book, or in the ledger, witness replied that lie 
could not recall looking over defendant’s shoulder at the time defend- 


UNITED STATES OE AMERICA. 


33 


ant >aw them, or anything like that; that is as far as witness could 
go. defendant’s custom to look at the withdrawals; defendant had a 
custom of looking over the stubs of the check hook; defendant’s lead 
pencil checks are in there—his check mark did not appear on the 
stub, hut it appeared on the deposit which is made right opposite; 
there is where deposits are noted, defendant's check marks (re¬ 
ferring to hack of stub) : the blue lead pencil checks on the stub are 
those of witness in checking off the checks as they are returned from 
the hank in order to strike his hank balance; the red ink check on 
the stub is that of defendant's accountant. 

Being further interrogated by counsel, the witness stated that the 
lead pencil checks show deposits in the hank or advices that drafts 
had been collected: on the face of the stub, 25506, (the $5000 
05 check), the red check mark is that of defendant’s auditor who 

audited these hooks monthly, and the blue check mark is that 

*. / 

of witness to indicate that the check hook was found to correspond 
with the amount of the stub. None of the entries on the back of the 
page on which the stub 25500 is, refers to the $5,000 check, No. 
25500. 

Thereupon the defendant, by his counsel, moved the Court in the 
light of the testimony given by the witness, since the Court had in¬ 
terrogated him, to strike from the record, as irrelevant and imma¬ 
terial. and as not proper redirect, all that the witness testified to to 
that point; which motion the Court overruled, and the defendant, 
by his counsel, excepted to the action of the Court. 


7. By one Percy S. Talrekt. on direct examination: 

Witness is law clerk in the Internal Revenue Bureau, and was such 
in 190S. Among other things, he had to see to the collection of 
special taxes for the sale of liquors and medicinal preparations, 
classed as liquors. In K)0*S defendant appeared at witness’s office 
in the Treasury Department in relation to a preparation of Ord- 
way’s in answer to a letter of the Department to Ordway of May 12, 
1908. as follows:— 


“Commissioner of Internal Revenue, 

Treasury Department, 

Washington, May 12, 1908. 

A. P. Ordway A r Company, New York, N. Y. 

Gentlemen: This Office has analyzed a sample of Sul- 
66 phur Bitters manufactured by you, and finds that same is not 
sufficiently medicated to render it unsuitable for use as a bev- 
erage. It appears therefore that it should be classed as a compound 
liquor, and you are given twenty days from the date hereof in which 
to show cause why special tax should not be required for its sale, or 
to submit a new formula. 

fn the event that cause satisfactory to this Office is not shown, or 
that the now formula will not in the opinion of this Office bring the 
compound within the ruling that it must he unsuitable for use as a 
beverage, the name of the preparation in question will appear on the 

5—2342a 
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next published list of such prepare! ions, for the >ale of which special 
tax is required. 

Respect fully, .J. C. WHEELER, 

Deputy Com missioner.” 

Defendant presented that letter to witness, who took defendant up 
to the office of Dr. Adams. Chief Chemist of the Bureau, who made 
the analysis of the preparation on which that letter was based, to dis¬ 
cus- the question of the character of the preparation. In a discus¬ 
sion there had as to the objections the Bureau had to the preparation, 
it developed that it was particularly on account, as the Bureau 
thought, of unnecessary alcohol, there was more alcohol than seemed 
to he necessary in the preparation; and defendant stated that 
B7 he was representing Ordway. who was in Europe, that he. de¬ 
fendant. did not know what the preparation contained, and 
that he would like to have an opportunity to consult with Ordway 
about the matter, and would present either a change of formula or a 
reduction of the alcohol so that the preparation would he made ati-- 
factory to the office; that was prac tically all that occurred. 

Witness next saw defendant on August Oth or 10th, 1910. Wit¬ 
ness fixes the date by a letter from the Department as follows: 


“Office of Commissioner of Internal Revenue, 

Treasury Department, 
Washington, August 10. 1908. 

R. G. Woodward. Esq., #25 Broad Street, New York, New York. 

Sir: Referring to your conference with thD Oflice and to previous 
correspondence relative to the medication of Dr. Kaufmann's Sul¬ 
phur Bitters, manufactured hy A. I\ Ordway Company, you are 
advised that, after careful consideration of the preparation in ques¬ 
tion, this Oflice has reached the conclusion that it is unsuitable for 
use as a beverage, and special tax will not therefore he required 
08 for its manufacture and sale in conformity with the sample on 
file in this Oflice. 

Respectfully, ROB’T WILLIAMS, Jr.. 

A cting Com m issioner.” 


Witness received a letter from defendant shortlv after a letter 
written defendant after his visit to the office in May, as follows:— 


“Office of Commissioner of Internal Revenue, 

Treasury Department, 
Washington, May 21, 1908. 

Robert Graham-Woodward, Esq., 25 Broad Street. New York, N. Y. 

Sir: In reply to your letter of the 19th instant, relative to Dr. 
Kaufmann’s Sulphur Bitters, you are advised that no action will be 
taken looking to the publishing of the name of said compound upon 
any list of preparations for the sale of which special tax is required 
until Dr. Ordway has had an opportunity to reduce the content of 
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alcohol as suggested, or to show reason why such reduction is im¬ 
practicable. 

Respectfully, ROBT WILLIAMS, .Jr., 

A cting Com m isxion&r. 

t)0 Defendant s letter to witness was addressed to him per¬ 

sonally, but was registered and entered in the ordinary 
course of business as an official letter and was as follows: 


“R. Graham-Woodward & Co., Inc., 

(Robert Graham-Woodward. Pres. Fellow Am. Asso. of Pub. Acc’ts), 

Expert Public Accountants. 

Telephones: 1984, 1985 Broad. 

*25 Broad Street, 

New York, May 19th, 1908. 


Re Dr. Kaufmanns Sulphur Bitters. 


Mi*. Percy Talbert. Internal 
ington, D. C. 


Revenue Dept., Treasury 


Bldg. 


Wash- 


Dear Sir: As representing Messrs. A. P. Ordway & Co., Proprie¬ 
tors and Manufacturers of the above medicine, and in continuation 
of our joint interview with Dr. Arthur B. Adams yesterday, allow 
me to thank vou and Dr. Adams for your courteous treatment and 
full and fair consideration of the question at issue. 

As suggested and promised you I have this day written to Mr. 
Ordway (who b now in Europe, but owing to a physical indispo¬ 
sition is unable to return until the middle of July) telling him that 
in the judgment of Dr. Adams the alcohol contained in the 
70 above medicine should be reduced to 18% as against its pres¬ 
ent contents of 23.30%. 

As stated to vou. from mv earlv conversations with Mr. Ordway 
regarding these matters, I gathered that from his experiments as a 
chemist, he had found it inadvisable to use less than the present 
percentage for preservation of the extracts on account of the differ¬ 
ent climatic changes to which the medicine was subjected. In my 
communication however I have put the entire matter before him, 
as per our conversation, and beg to assure you that it will be taken 
up with every diligence to if possible meet your suggested re¬ 
quirements otherwise Mr. Ordway will present to you upon his re¬ 
turn such additional evidence for the retention of the present per¬ 
centage as I am sure will be entirely satisfactory to vou. 

If it 1 >e found possible to meet the suggestions you proposed, I 
will have presented to you a new formula showing the reduced per¬ 
centage (i. e., 189J ) of alcohol and thereafter you may rest assured 
that no further medicine will be manufactured except it be in accord¬ 
ance therewith. 

I make this point specific for the reason that you may find from 
time to time thereafter some of the old stock containing the present 
percentage or some old labels stating that the contents are as it now 
shows. 
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Again thanking you for vour courtesy and attention and assur¬ 
ing you of the fact that our desire is to comply with your 

71 requirements absolutely. T have the honor to remain, 

Yours very truly, 

ROBERT GRAHAM-WOODWARD.” 

Witness had two interviews altogether with defendant; the second 
was on either August 0 or August 10; witness and defendant again 
went to the laboratory to consult with Dr. Adams, and defendant 
presented an argument for the percentage of alcohol that was in the 
preparation; that argument was satisfactory to Dr. Adams, and he 
told defendant that lie would prepare a letter stating that the prepa¬ 
ration would he passed. Defendant was in Washington at that time 
in pursuance of the agreement that had been reached at the first 
conference; the Bureau did not write to him again or suggest his 
coming again, hut lie had said at the first conference that he would 
appear again and present further argument. The second confer¬ 
ence lasted probably half an hour, or possibly an hour, witness does 
not think it was more than half an hour. Either at the first or sec¬ 
ond conference, defendant told witness that Ordwav was in Europe, 
and that he had left his business entirely in defendant’s charge, he, 
defendant, represented him. Defendant slid, with reference to this 
preparation, that Ordwav alone knew the exact formula by which it 
was made, and defendant was unable to give definite data as to that, 
but that lie would take up the matter with Ordwav either bv writing 
or on his return, and would present further argument. Wit- 

72 ness did not see defendant anywhere except in witness’s 
office. 

Bv the same witness on cross-examination: 

At the first interview when witness. Dr. Adams and defendant 
were together, witness thinks very probably that Dr. Adams told de¬ 
fendant that if he desired he could submit the formula and that it 
was customary, but that it was not asked for; the Bureau does not 
ask for these formuhe: unless the manufacturers choose to submit 
them voluntarily in support of their argument. Witness does not 
think that anything was said at the first interview by Dr. Adams 
about having experimented with Ordway’s formula to see whether 
the preparation could be produced by following that formula; Dr. 
Adams simply gave it as hi> opinion that 1K% of alcohol was suffi¬ 
cient for the purpose of solution and preservation, which were the 
purposes for which alcohol was used, and that he, Adams, was of 
the opinion that it contained more than was necessary; Dr. Adams 
had analyzed a sample of the preparation sent in from the field by 
a Revenue Agent, and it was on the strength of that that the letter 
of May 12. which is an ordinary form letter, which was sent out in 
all such cases, to give the manufacturer an opportunity to come 
in and show cause why the Bureau should not classify his product 
in that way. At the second interview nothing was said by Dr. Ad¬ 
ams as to having attempted to make the preparation from the for¬ 
mula that had been furnished as coming from Ordway’s establish- 
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limit. No formula was ever furnished, so far as witness knew, and 
it. would have been furnished through him. 

The letter of August 10. 1908, was prepared hv witness; 
78 it was addressed to defendant ; witness cannot say positively 
whether defendant asked that the letter be addressed per¬ 
sonally to him or not, hut witness’s recollection is that he asked wit¬ 
ness to send the letter which he was told at the conference would be 
prepared, to him personally; witness does not recall whether the let¬ 
ter was delivered to defendant at the department in person, instead 
of being mailed; it was possible. 

<8. Hv one Atiiur B. Adams, on direct examination: 

Witness is chief chemist of the Bureau of Internal Revenue, 
Treasury Department, and has supervision of all chemical work that 
comes under the Internal Revenue statutes. He met defendant in 
May. 190.8, in the ofliee of the Chemical Laboratory of the Depart¬ 
ment: defendant was brought into the office by Talbert and witness, 
Talbert and defendant were to discuss the matter defendant repre¬ 
sented at the time. The discussion was with reference to the ques¬ 
tion of classifying a so-called medicinal preparation by the name of 
Dr. Kaufmann’s Sulphur Bitters, manufactured by the Ordway 
Company of New York. A sample had been taken up in Oklahoma, 
and submitted for analysis; it was submitted to a preliminary analy¬ 
sis. and in accordance therewith a form letter was sent out giving 
twenty days to show cause why the preparation should not be classed 
as a. beverage. Defendant came down in response to the letter, that 
was the matter taken up at that conference. So far as witness recol¬ 
lects. as this is one of many cases, defendant was told that if he 
wished he could exhibit a formula but that was not de- 
74 manded. nor was it asked for. Defendant said he did not 
have the formula and could not give it, that Ordway was in 
Europe at that time. Defendant was told that the Bureau had been 
letting preparations of such a character and such percentage of alco¬ 
hol pass, the idea being that 18^ was sufficient for the purposes of 
solution and preservation; that was about all that was taken up at 
that conference, the windup being that further time was extended 
to defendant to communicate with Ordway and to submit a new 
proposition to the office. 

Witness next saw defendant sometime after that; witness’s only 
recollection of the exact date is arrived at from the papers: it was 
in August, 1908: that was the second and last conference. At that 
conference defendant was informed that the Bureau would not 
insist on the reduction of the alcohol down to 18%, but would per¬ 
mit it to go as it was before. Witness thinks the conference was 
in the morning, but is not sure: defendant was brought into wit¬ 
ness’s office by Talbert: witness did not see any other person than 
defendant who represented that he was agent or attorney for Ordw T av 
in this matter. 

Bv the said witness. on cross-examination: 

A sample of the preparation was picked up in the field by one 
of the agents of the Bureau and sent here for analysis. It was 
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after the analysis that the form letter of May 12, 1008, went out, 
and then followed the interview at which Talbert and defendant 
were present. Witness's recollection from a last glance of the 
papers is that the contents of the alcohol in the preparation 
75 was 21%. hnt is not positive about that: his first suggestion 
was for a reduction to 18'G : the Bureau had that proposition 
up many times, and permitted 18% . Time was allowed for a further 
showing, and the next interview was in August 1008. Witness’s 
recollection is that at the first interview defendant stated he did 
not have the formula. If a formula was furnished afterwards wit¬ 
ness has no recollection of it. it is not on file and it is not spoken 
of in witness’s correspondence: witness knows that he did not ex¬ 
periment with the formula to see if he could make the preparation 
according to the formula, because the entire proposition was to 
reduce the alcoholic content, and knowing that that could he done 
witness would not have wasted time in experimenting on it. In 
the end. the Bureau agreed to let it remain as it was. at whatever 
per cent it was. Witness knows it was les< than 25%, because 
a higher power than witness’s said it would have to go. Bv a 
higher power witness meant the Commissioner of Internal Revenue, 
who ultimately decided, not the proposition of Kaufmann’s Bitters, 
but the entire proposition of medicines. The Internal Revenue 
Commissioner made a general ruling that applied to the whole 
proposition of medicines generally, and not to Kaufmann’s Bitters 
particularly. 

Ami there the (Government rested. 


And thereupon the defendant, to maintain the issues on his part 
joined, offered and gave testimony tending to show as follows: 

1. By one Margaret f. Hewitt, on direct examination: 

7(> Witness was in defendant’s employ for over five years, 

at 25 Broad Street. New York City, and left his employ in 
June, 1910. She was defendant's private secretary and wrote the 
letters that went out from the office, all of them. Sometimes de¬ 
fendant received the letters that came into the of lice and at other 
times she did, but she always received all the letters after defendant 
had read them. She mailed the letters that were sent out from 
the office in a chute in the hall of the building. She remembers 
correspondence during May, 1908. between defendant and Ordway. 
She recognized the paper marked for identification “X”, which 
is all her work: it is a carbon copy of a letter sent to Ordway, 
written by her and signed by defendant, and mailed by her on 

the dav it was written. 

* 

She recognizes also carbon copies of letters of May 21, and May 
22, written to Ordway, signed by defendant, and mailed by her. 
In mailing these letters she always prepaid the postage. At de¬ 
fendant’s request she made a search among the files of his office 
with a view to finding this correspondence and any other that might 
relate to it; she did not find any reply to the letter marked “X” 
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(being of May 1G, 1908), and does not remember having received 
any letters at all from Ordway when abroad. During the time she 
was employed by defendant she was not employed anv where ex- 
cept at 25 Broad Street, New York. 

By the said witness, on cross-examination: 

Sometimes defendant had quite considerable correspondence, at 
other times he did not have very much; some days there 

77 might have been ten or fifteen letters, some days more, some 
days le.ss, some days he would have about two or three; 

she should think that five a day would be about the average. It 
would be an impossibility to remember the contents of all of the 
letters she handled there during the five years. She has no in¬ 
dependent recollection of mailing the letter of May 1G, except that 
she mailed all the letters that went out. She thinks the letter 
was addressed to the Hotel Regina, in Paris. She remembers the 
address, remembers writing it. She has no independent recollection 
of the date of that letter except that she has looked through the 
copies; when she was asked by defendant to make the search, she 
had a recollection of having written letters to Ordway while he 
was abroad, but did not know how many there were, and had no 
idea of their contents, except that she knew she could verify her 
recollection by looking at her files. She knew she had not re¬ 
ceived any letters from Ordway abroad; she could remember that. 
She remembers correspondence from her office to the Bureau of 
Internal Revenue, and the replies, but could not say how many. 
She has looked through all the files, all the correspondeuce; she 
looked quite a while ago for all the correspondence that had any 
bearing upon this case. She does not remember whether she found 
any replies from the Bureau or any letters addressed to it. 

By the said witness, on redirect examination: 

The paper dated May 21, 1908, she found in defendant’s files. 

By the said witness, on recross-examination: 

78 She has just identified the letter of May 21 from the 
Bureau of Internal Revenue to the defendant. She did not 

remember it before, but she found it in her files. It happened that 
she was unable to remember because she found them so long ago; 
she did not find them recently. She found them when the civil 
suits between defendant and Ordway first started; found all the 
correspondence. The civil suit is not the Washington matter; she 
looked through the files and gathered all the correspondence when 
she left defendant’s employ; she went back a few times to look 
through her files; she could not say which letter she found at the 
different times. 

By the said witness, on re-redirect: 

She lot' heard the name of' George II. Lamar; the occasion of 
her more recent search among the files and papers of defendant 
was to find correspondence between defendant and Lamar; she did 
not find any letters from Laniar. 
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2. By one Basil Miles: 

Mails that left New York during the month of May, 1008, front 
and after the 10th day of that month for Baris arrived in Baris 
as follows: Leaving May 10, arrived May 24 and 25; leaving May 
19, arrived May 20, 5 A. M.; leaving May 20, arrived May 28; 
leaving May 20, arrived May 28. 5:00 B. M.; leaving May 21, 
arrived May 29, 8:30 B. M. and 0:30 B. M.; leaving May 23, arrived 
June 1, 5 A. M.; leaving May 20, arrived June 2, <8:40 A. M.; 
leaving May 27, arrived .lime 3, 0:21 B. M. and June 4, 8 B. M.; 

leaving May 28, arrived June 4, 4 A. M. and 5:55 A. M.; 
79 leaving May 80. arrived June 7, 1 A. M., and June 8, 4:45 
B. M. The distance from Baris to Marseilles is about four 
hundred miles, and the journey by train takes approximately twelve 
hours. The mails reach Baris in express trains, and letters for 
other parts of France are in a bag, labeled Marseilles or whatever 
the destination may he. and without being opened are simply 
transferred to an outgoing train. In the case of a letter addressed 
to Baris, it is sorted on the train coming from the steamer, and b 
delivered at the Baris address, from which it is re-addressed and 
taken up in the ordinary way in the City mails, and then goes out 
as letters mailed from Baris. 


3. By one Frederick II. Thkakton. on direct examination: 

Witness is a member of the linn of Comstock A Theakston, cus¬ 
tom house brokers. The duties of a custom house broker are to 
enter goods, pay duties, deliver them to the merchant; that is one 
branch of the business: witness's linn's particular branch is not that 
branch, it is the collection of draw-backs of duty paid on imported 
material used in the manufacture of goods; that is the linns ex¬ 
clusiveline. that and internal revenue matters: the linn does not have 
very much to d<» with Internal Revenue matters; it passes some en¬ 
tries. such as cigarettes, withdrawn for export, and sometimes with¬ 
drawn without the tax being paid, but the firm s business is mostly 
draw-backs. Witness has known Ordwav about fifteen years. Dur¬ 
ing that time the witness's linn, and the firm of which he was 
80 formerly a member, represented Ordwav in business of that 
nature. 

Witness has known defendant since July 1908, which date wit¬ 
ness fixes because his partner was in Maine during the month of 
July 1908 and witness was in New York; witness left New York on 
July 29, so that he could be with his wife who was also in Maine, 
on their anniversary on July 30; and witness did not return to 
New York until after Labor Day. the first Monday in September, 
1908. Defendant called at witness's ollice in July 1908. witness 
should say between the 15th and 29th. and the next morning wit¬ 
ness called at Ordway’s ollice. and there met Ordwav and defendant; 
witness remained there not more than an hour; there was no one else 
present at the interview:: Steubenvoll came in passing letters to and 
fro. but the door was open and Steubenvoll came in and out during 
the interview once or twice. 

Ordwav told witness that there was some trouble in reference to 
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his business with the Internal Revenue Department, that they had 
raised a point as to whether the Bitters were sufficiently medicated 
to make them medicine, or whether they ought not to he classified as 
beverages, and asked witness what he, Ordwav, had better do; 
witness advised Ordwav to emplov one Gerrv, a custom lawyer in 
New York, to handle the case for him; (Jerry was familiar with the 
Departments at Washington, having been at one time the Chief of 
the Customs Division, and witness thought he would be a good 
man to get. Defendant then said he had handled the case satis¬ 
factorily so far, and felt he could get a favorable decision. He 
also said, of course, it would mean considerable dining 
81 and wining, hut said nothing else. Ordwav did not say any¬ 
thing; the interview terminated just about that way. 

In .lanuarv 1909 witness was asked to call at Ordwav’s office 

• i 

and there met one of Ordwav's lawyers in New York, who asked 
witness to relate this incident to him, which witness did; Ordway 
asked witness questions; he asked witness whether defendant had 
paid the $5,000 to Government officers; the witness told Ordway 
no; he does not remember whether he assigned any reason; he had 
a good reason, but does not remember whether Ordway asked him. 

4. By the Defendant, on direct examination: 

Witness is a public accountant, having been such since 1889; 
is carrying on business under the name of R. Graham-Woodward & 
Company, Incorporated, which is a Corporation under the laws 
of New York State, and of which witness is President and Treasurer. 
Witness has known Ordway since December 1905. Witness’s and 
Ordwav s wives and children are acquainted; the acquaintance be¬ 
gan with the children, and the wives next became acquainted; and 
finally Ordway wrote witness to call at his office; witness called 
and a general conversation followed, with the result that the R. 
Graham-Woodward Company was engaged by Ordway to straighten 
out and systematize his business. About the middle of November 
1900 to December 1908, the Company was employed by Ordway to 
audit his books by the year, at $1,000 a year; this arrangement was 
oral. In addition to this arrangement, the Company had an agree¬ 
ment with Ordway, commencing in the early part of 1908, 
8*2 that it would render services to him daily, between the hours 
of nine and twelve for the purpose of systematizing his 
business, re-writing his books and p/ounphlets, and generally pick¬ 
ing up the loose ends of the business, which had become somewhat 
demoralized through a former management. The employment in¬ 
volved the Company's rendering services at Ordway’s office between 
nine and twelve daily; the afternoons were devoted to the Com¬ 
pany, and services were rendered at its office, 25 Broad Street, where 
the Company had been about six years; Ordway’s office and the 
Company's office are about four miles apart; for the last business 
described by witness, the Company was to receive $5,000 a year; 
it supervised the affairs generally, but had nothing to do with the 
books of account; nothing to do with buying, selling or handling 
merchandise, or the employment or dismissal of help of the Ordway 
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Company, or with respect to tillin'! or giving orders for merchan¬ 
dise, or otherwise. The Ordway linn were manufacturers of Dr. 
Kaufmann's Sulphur Hitters, purchasers of a belladonna plaster, 
which was put out under the name of Dr. Kaufmann's Sulphur 
Plaster, and the purchasers of a n>ap put out as Dr. Kaufmann’s 
Sulphur Soa]>. Aside from dealing in and handling these various 
preparations the Ordway linn had no other business to witness’s 
knowledge. 

During the time the Woodward Company was employed by the 
Ordwav linn, it had other business relations with Ordway individ- 
ually in the purchase of property in. and the building of a theatre 
in Newark. New Jersey, which latter employment began in 
Sd April and continued until December PHIS. Witness remem¬ 
ber- Ordway going abroad in 1II0S; the Newark business was 
left in the hands of the Woodward Company exclusively, and the 
medicine business was left in the band- of Steubenvoll and witness, 
who had a joint power of attorney: witness presumes he was in con¬ 
trol, which control lasted until OrdwayV return, when witness 
dropped hack into his old position and Ordway took charge. The 
Woodward Company had also an additional contract with Ordway to 
put sulphur into the Hitters, which began in April before Ordway 
went to Kurope and continued until the end of the year 1908. 
While employed by Ordway the Woodward Company had nothing to 
do with tlie medicine or the preparations, but it did purchase the 
formula for the soap. 

While employed by Ordway. witness's duty consisted in arriving 
at the office about nine o'clock in the morning: witness was pri¬ 
marily re-writing the books, labels and p/uunphlets of Ordway's 
business, taking up the correspondence. 

The Court having here interposed the remark: "I do not see the 
relevancy of inquiring into the details of what he was doing for this 
concern," the following question was propounded to the witness: 
“State, if you please, whether at any time during your employment 
by Mr. Ordway, trading as A. P. Ordway Company, any question, 
to your knowledge, arose about the character of the literature that 
concern was using in putting the bitters upon the market?’' to 
which question the (Jovernment. by its counsel, objected, and the 
Court sustained the objection: whereupon counsel for the defend¬ 
ant stated to the Court as follows: “As indicated in 


84 the opening to the jury, we expect to prove that there was a 
question about the propriety of the literature that was being 
put out in connection with this preparation * * * The propo¬ 

sition is to prove that just prior to and at the time of the notice of 
the Internal Revenue Department to the A. P. Ordway Company, 
about the character of this preparation Sulphur Hitters, a question 
had arisen as to the propriety of the literature that was being used 
in connection therewith, and it is desired to prove, and I tender 
myself ready to prove that this matter was taken up by the witness 
with the knowledge, and at the request of. and in hehalf of Dr. 
Ordway. and that the literature wa< revised to escape criticism bv 
the administrators of the Pure Food and Drugs Act. disconnected 
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from the question of the Internal Revenue that has already ap¬ 
peared in evidence. I offer to prove that at the time the witness 
came here to Washington, as outlined in the opening, this matter 
was almost equally acute with the other matter as to the character 
of the preparation, in respect of its being a medicine or a beverage, 
and that in the relations and interviews between the witness and the 
complaining witness, this matter was also considered, and was part 
and parcel of that, in respect of which the complaining witness was 
desirous to stop agitation here at the seat of Government. It is 
offered because it is believed to be, and is contended to be, explana¬ 
tory of the conditions under which the money, which is here charged 
to have been obtained by false pretenses, and to have been em* 
l>ezzled, reached the hands of the defendant here in Wash- 
85 ington. It is desired to prove this in order to put these two 
men in the environment in which they were, when this 
matter arose, in respect of which they are so far apart.” 

To which the Court replied: “The guilt or innocence of the de¬ 
fendant does not depend on any general matter of detail, but de- 
trends on whether the Government proves against him the elements 
they have alleged in this indictment, and I cannot see that this 
evidence has the slightest bearing on any of them. The objection 
is sustained.” 

Whereupon counsel for the defendant said: “I will ask your 
Honor to note an exception. It is but fair to the Court that I should 
add: That at the time the witness came here to Washington, it i* 
expected to prove, and desired to prove, that there was apprehension 
on the part of the complaining witness, that the preparation would 
fall under the unfavorable criticism of the authorities here at Wash¬ 
ington, because of its character and constituents, and that that mat¬ 
ter also was a matter of consideration between the witness and the 
complaining witness, and was part of the case in relation to which 
witness was here at the time it is said that this money reached his 
hands. We tender ourselves ready to prove both what was indi¬ 
cated in what I said before the Court’s announcement of its ruling, 
and what is indicated in what I am just saying. For this additional 
reason I ask your Honor to permit this additional line of inquiry”* 
to which the Court replied. “Let the ruling stand,” and defendant, 
by his counsel, renewed the exception, and also excepted to the 
exclusion of the last question asked the witness. 

8() Witness was thereupon asked, by his counsel, the follow¬ 

ing question: “I now wish to ask the witness whether he 
had anything, and if so, what, to do with changing the constituent 
character of the preparation, Dr. Kaufmann’s Sulphur Bitters, at 
or immediately prior to the month of May, 1908, or the month of 
August, 1008. with the knowledge, and at the request of the com¬ 
plaining witness, A. P. Ordway?”; and upon inquiry by counsel 
for the Government of the object of the question, and the objection 
of the counsel for the Government to the question, if the inquiry 
indicated thereby intended to go beyond a certain point, counsel for 
the defendant stated as follows: “The ultimate object is to show 
that at the time the witness came here to Washington, in August 
1908, there was a condition respecting this preparation, causing 
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apprehension to the complaining witness, Dr. Ordway, of such 
a character and to Mich an extent as to make it extremely desirable, 
in his opinion, to allay any question or agitation about this prepara¬ 
tion, and the literature in connection with the preparation. It is 
with a view of enlightening the story about to be told by the wit¬ 
ness, in accordance with the indication of the opening, that this 
monev was not sent to Washington by Dr. Ordway to use in the 
payment of counsel, but for another and different purpose, to be 
stated by the defendant.” Whereupon the Court sustained the ob¬ 
jection of counsel for the (lovernment. and the defendant, by his 
counsel, excepted to the action of the Court. 

Witness resuming: According to his recollection it was 

87 in May 1008 that Ordway went abroad. After Ordway 
• • • 

went abroad witness receiyed from the Bureau of Internal 
Revenue the letter of May 1’2, 1008; upon receipt of this commu¬ 
nication witness wrote Ordway the letter, of which the paper marked 
“X’’ is a copy; witness dictated it to the witness, Miss Hewitt, his 
private secretary, who had full charge of his correspondence, and 
whose business it was to see to the mailing of letter- that went out 
from his office: witness received no reply to that letter. Witness 
identifies letter- of May 21 and May 22 addressed to Ordway, and 
signed bv witness. After the letter of Mav 22 witness did not write 
any other letter to Ordway while he was abroad that year. After 
Ordway left for Europe, witness next saw him at his, Ordwav’s 
office, following his return. 

Witness received the letter of May 21. 1008. identified by the 
witness Talbert. The paper, marked for identification “X”. being 
letter of May 10. 1008. from the defendant Ordwav, is as follows: 

May 16-ji, ’08. 

Mr. A. P. Ordway, Hotel Regina, Place Jeanne de Are, Paris, 

France. 

My Dear Mr. Ordway: I beg to confirm mine to you of the 
11th and also that we have received no letter since that acknowl¬ 
edged last week. 

Regarding the business of A. P. O. A Co. 

Cash on hand at last writing. $20888.28 

Total deposits for the week . 1913.30 


$25801.58 

88 Total checks drawn: 

(Socket sealing bottles $1275.22; the under¬ 
signed $500 and sundry sihall bills, with Pay roll 
etc.) .*..". 2181.49 

Balance in bank . $23620.09 

Sales for the current week have been 42 gross. 10 dozen as against 
sales for the same week last year of 38 gross, 3 dozen. 

Everything is working smoothly and satisfactorily as to Office de- 
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tail. The only disturbing element is a letter received from the 
Treasury Department at Washington yesterday which reads as fol¬ 
lows : 

‘Treasury Department, 

Washington, May 12, 1908. 

A. 1*. Ordway A: Company, New York. N. Y. 

(Ientlkmen: This office has analyzed a sample of Sulphur Hit¬ 
ters manufactured hv you, and finds that same is not sufficiently 
medicated to render it unsuitable for use as a beverage. It appears 
therefore that it should he classed as a compound liquor, and you 
are given twenty days from the date hereof in which to show cause 
why special tax should not he required for its sale, or to submit a 
new formula. 

In the event that cause satisfactory to this Office is not shown, or 
that the new formula will not in the opinion of this Office 
89 bring the compound within the ruling that it must he un¬ 
suitable for use as a beverage, the name of the preparation 
in question will appear on the next published list of such prepara¬ 
tions, for the sale of which special tax is required. 

Respect full v. 

(Signed) ROBERT WILLIAMS, Ju„ 

Deputy Comm imoncr.’ 


From diligent inquiry. 1 fear this is a very serious matter as it 
related to the business end onlv. on account of the necessity of our 
having to take out a liquor license but also for the fact that no ex¬ 
porter or dealer in New York or the United States can handle the 
‘Hitters’ without also having a liquor license. I have also learned 
that whenever goods are put on the ‘Published List,’ as stated in the 
foregoing letter, purchasers are immediately ordered to discontinue 
its handling. 


T am going to Washington tomorrow, Sunday, prepared to stay 
until T can find out /hat it is necessary to do, and how if possible 
the difficulties can he overcome. I shall at least try to get an ex¬ 
tension until the middle of July, at which time you can make your 
decision. 


Should I he unable to obtain this extension (which I fear is im¬ 
possible on account of last date T find for attending to these matters 
was January 1st, 1908) I will comply with their require- 
90 ments in so far as T am able. This matter has nothing to do 
with the Pure Food Law but relates to the Internal Revenue 
Department of the Treasury. 

What I want to do i< to get them to hold off as long as I pos¬ 
sibly can from making a decision, at least until you return, as you 
will appreciate that if they make this decision it would mean the 
shutting off of our sales in the United States and through Ex¬ 
porters. until you had fought the matter to a conclusion, even 
should the decision be in your favor the business would be in some¬ 
what of a chaotic condition. 

* ee e t ^ I 11 1 all ainl tlie l3e. -t I can to protect the busi- 
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ness. ^ on know I have been anxious about these matters feeling 
sure, under the present conditions here, that they were bound at 
some time to cause trouble, and I am glad that we have done what 
we have regarding the labels and hooks at lea-t. It is too unfortu¬ 
nate that things have been allowed to procrastinate so long. 

I do not suggest your shortening vour trip on this account as T 
believe with the plans that I have laid out and possibly with a little 
money handled judiciously, I can manage all right. 

It would take too long for me to explain to you what I am doing, 
but I have had one of the new bottles put up with the Sulphur in 
it. and am taking a batch of orders we have received, all of 
hi the recent testimonials and all letters and post cards we have 
gotten asking for Pure Food stickers. My purpose being to 
put in a defense and to fight the matter along the lines of its being 
strictly a medicine and not a Hitters as generally understood. 

1 have spent the last two days in this City finding how to fortify 
myself against any question that might arise. Should 1 be unable 
to do anything or should it appear that your presence here is abso¬ 
lutely necessary. I will cable you to the Kegina the one word “Come/* 
l nless you hear from me to this effect, you will know that I have 
tilings well in hand and believe I can settle them without your being 

here. Don’t worrv unless vou hear from me. 

• • 

Your Private Affairs. 


Cash on hand at last writing. $2*2,011.98 

Deposits (Heading dividend). 100.00 


22,111.98 


\\ ithdrawals—building permit for Newark $ 1 oO and 


sundry private bills. 482.92 

Balance in bank. 21,029.08 


Newark Property. 

1 signed the contract with Currie upon the terms as stated in mv 
last. They commence to raze the front building next Monday, so 
that on your return everything shall be about half finished. T 
also signed the contract for the cement work. Everything 
92 regarding these matters is in good shape. 

With the best of regards to yourself and family and trust¬ 
ing you are well. I remain. 

Very truly vours. -. 

P. S.—We have not as yet heard from Soldati, neither have we 
received a reply to our communication from Madrid. T judge how¬ 
ever you have seen the latter partv lvefore this.” 

Witness received no reply to the letter of May 21st. or that of 
May 22d: ho believes that be received no communication of any 
kind from Ordway while he was abroad on that trip, either by 
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letter or by cable. tlint is witne ss recollection. Witness first knew 
that Ordway was returning t<> Washington when his, Ordway’s, 
wife returned. Witness does not remember the day he saw Mrs. 
Ordway, it may have been a week or ten days prior to Ordway’s 
return. Witness saw Mrs. Ordway at Ordway’s office. She came 
to the office alone. Witness denied Mrs. Ordwav’s version of the 


interview except that he might have mentioned having been to 
Washington; witness did not on that occasion say to Mrs. Ordway 
that he had employed counsel by the name of George II. Lamar; 
witness never knew Lamar, never met him until in Court, prior to 
meeting him in Court, never saw him. Witness had correspondence 
with Lamar, received two letters from him as witness remembers; 
Witness has not the letters, he made an attempt m find them, 

93 and also had Miss Hewitt endeavor to find them. Witness 
identified papers dated June 5, June 10, June 11 and June 

13, 1908. The last three were letters addressed to witness, and he 
presumes were received by him. as to the letter of June 5th. lie did 
receive a letter from his niece, Mrs. Donaldson; letters shown wit¬ 
ness dated June 8. .Tune 10. and Tune 12, 1908, appear to be letters 
from his office to Lamar. (All the letters mentioned are those 
identified by the witness Lamar, the letter of June 5th being one 
that Lamar said he had sent to Mrs. Donaldson). The said letters 
being offered in evidence, and objection to their admission being 
made by the Government, the Court sustained the objection, to 
which action of the Court the defendant, by bis counsel, excepted, 
counsel, in excepting, stating as follows: 

“Mr. Davis. Tf your Honor please, I note an exception to the 
ruling. They put Air. Lamar on the stand for the purpose of show¬ 
ing that he had no such relations with the witness as are assumed to 
have been represented by the allegations in this indictment. When 
Mr. Lamar was on the stand we had the>e papers identified by him 
and they are ottered for the purpose of showing what they do show. 
I will not state what is in them, namely—the subject-matter of the 
correspondence between Mr. Lamar and the witness, and par¬ 
ticularly the fact that the relations of the witness and Mr. Lamar 
on that subject-matter were closed, as evidenced by this correspond¬ 
ence. about the middle of June, 1908.” 

A week or ten days after the interview with Mrs. Ordway, 

94 witness saw Ordway on his return from Europe at Ordway’s 
office; witness went over pretty thoroughly what had been 

done, saying he had been to Washington, had seen the witnesses 
Talbert and Adams, and that he had also made inquiries as to the 
seriousness of the contents of the notice which he had received; 
witness spoke about having represented to Tall>ert that Ordway, 
upon his return, would come down himself and personally take 
such additional data as they might require; Ordway spoke of the 
impossibility of his being able to go to Washington on account of 
having had some difficulty with the Department before, during 
the period of the manufacture of the Bitters in Lynn. It is im¬ 
possible for witness to say now whether in that interview anything 
was said about witness writing to Ordwav while he was abroad; 
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Or* 1 wav spoke about returning quicker than lie had anticipated and 

continued Mrs. Ordwav’s statement to witness in that regard; that 

tin* weather whilst they had been abroad was so bad. so rainy and 

« • 

cold, that they had returned earlier than they had anticipated. 

The following question being propounded to the witness by his 
counsel, ‘‘What, if anything, was said in that interview about the 
formula for the Bitters?" and the (iovernment. by its Counsel, hav¬ 
ing objected, the following colloquy between counsel and the Court 
ensued: 

"Mr. Davis: The letter of the Otlice of the Bureau of Internal 
Revenue stated ‘You are given twenty days from the date hereof in 
which to show cause why special tax should not be required for its 
sale or to submit a new formula. In the event that cause 
9.”> satisfactorv to this Otlice is not shown or that the new formula 
will not, in the opinion of the Otlice. bring the compound 
within the rule that it must be unsuitable for a beverage, the name 
of the preparation in question will be put on the list," etc. 

"Our contention is that this witness and Ordway both read this 
communication as hearing upon the question of the formula in 
accordance with which this preparation was made, and that question 
remained with the witness and with Ordway. both, down to the time 
that this money was sent to Washington and this case was finally 
disposed of. Whether rightly or wrongly, wisely or unwisely, 
erroneously or otherwise, that was the version that was in the mind 
of this witness and of Ordway as to the preparation, ami it was con¬ 
sidered down to the very last. 

"The Court: Is that all of your statement? 

“Mr. Davis: Yes; that is all the statement 1 care to put on the 
record. This question of formula was foremost all through, and 
much of the explanation of this witness of his interview- with the 
Department will depend upon the question of the reformation of 
that formula and the acceptance of a new one. 

"The Court: Objection sustained. 

"Mr. Davis: I note an exception. 


Witness resuming: 

Between the time of the interview with Ordway when he came 
back from Europe and the 7th of August, witness had talked with 
Ordway about this matter at Washington, witness cannot remem¬ 
ber the exact date, but it was the paramount topic of con- 
91) versation, it wa- the thing that was uppermost with both, 
and was continually referred to. Witness was working so 
as to be prepared, knowing that Ordway would not, or could 
not, go down to Washington, to come down himself, and present 
the evidence before the Department, that witness promised them he 
would have. Witness remembers the 7th of August, that he came 
to Washington, in August on a Sunday. W itness remembers the 
interview at which the witness Theakston was present. At that 
interview Ordway stated to fheakston that there was some trouble 
at W ashington about which lie. Ordway. was considerably disturbed. 
He said that witness had been down and seen the Department, but 
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that he, Ordway, thought that Thoakston could possibly give him 
some information that might aid witness in going down before the 
Department again; Theakston said it was a. very serious matter 
and suggested the engagement of (\>lonel (Jerry, who had been con¬ 
nected with the Pure Pood Department, and was then practicing law 
in New York; Ordway asked Theakston regarding the fee that he 
thought Derry would charge, and I heakston replied that he did not 
know, but that it would he an expensive operation; witness said he 
did not think there was any necessity for that, that he had the 
matter well in hand and would like t<> hear what Theakston had to 
sav in anv wav that might aid witness hv suggestion, but witness 


was opposed t<> the employment of counsel, especially in the light 
of this expense. Witness reiterated that the matter was pretty well 
in hand. Ordway said very little but finally told Theakston that 
he would consider it and let him know; after Theakston 
97 retired, and left the building. Ordwav said he did not feel 
like going to that expense: hi* agreed with witness that the 
matter seemed to be pretty well in hand, but was still anxious that 
that witness should go down and handle it. In that conversation 
nothing was said about any lawyer other than (Jerry. At the close 
of the interview, when Ordway and witness were alone, witness im¬ 
pressed on Ordway his. witness's, promise t<> Talbert that he would 
go down, and that he personally was not anxious to go down, not 
feeling lit or capable of handling the matter: witness did not want 
to go down the second time, was opposed to going down, but was 
willing to go down to save expense in the matter of bringing in a 
lawyer; again Ordway reiterated that witness had to go down, that 
he had been so successful up to then, and witness had to go down. 

It was August 10th or 0th that witness came to Washington; it 
w T as on Sunday in 190N. If Sunday was on the 0th, witness came on 
the 0th, on the Congressional Limited. The following morning, 
witness wont over to the Department at ten or half past ten, and saw 
Talbert. On witness’s first trip to W ashington in May 10()<S he saw 
Commissioner Williams, who called Talbert in and Talbert took 
witness to Dr. Adams' ollice, three or four floors above the floor of 
the Commissioner's ollice. at thi* other end of the building. On this 
visit in May, witness, Talbert and Adams, had quite a lengthy 
interview; witness judges it extended over an hour or an hour and a 
half: Adams said that he had received tin* complaint from the 
State of Oklahoma, through one of his inspectors, and he had 
9<S a bottle there which was partly filled. He spoke of it as if it 
looked like a fraud and a humbug. lie belittled it con¬ 
siderably. There was nothing to do except to agree with him, but 
witness showed him, so far as the books and labels were concerned, 
that that had been corrected. Witness had taken down with him and 
presented to Adams two bottles with the new labels on them, and 
also showed him the label on the outside of the carton, and took 
down the proofs of the new book. \\ it ness’s purpose in taking 
down tbe proofs was that when he first received communication from 
the Department, it was witness’s belief and understanding that it wa»s 
a pure food law matter, which had been a considerable topic of con- 
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versation between witness and Ordwav prior to that time; tliut was 
uppermost in witness's head, so when he came to Washington, 
the first time, not having the new book completed, witness forti¬ 
fied himself with the proof sheets. >o far as they had gone. Just at 
that time “we" had gotten the triturates of sulphur, and witness 
put them in a bottle and showed Adams that there was sulphur 
in it. Adams questioned the fact that there wa.- sulphur in it. and 
witness showed him that there was sulphur in it. and that "we" had 
at last succeeded in doing that, and witness fried to convince Adams 
of the fact that "we" were trying to comply with all the require¬ 
ment" of the pure food law. Another point came up in regard to 
the formula. According to witness’s recollection Adams—it may 
have been Talbert—mentioned the formula in general conversation 
and raised a question about there being no formula on the bottle; 
on the new bottle witne» had taken down that had been 
corrected in all respects, except that then 4 was no formula on 
that label. Witness said he had a formula in his pocket, 
which he had received from the woman who makes the Hitters, show¬ 
ing the ingredients, and on the next trip witness would bring a 
certified copy of the formula. The demand of Adams was at first 
for eight per cent of alcohol: when he first opened it up he said 8 
per cent, in his judgment, was enough to keep the medicine in 
correct condition as a medicine; at the close of the conversation it 
was compromised on the basis of eighteen per cent. Adams said 
that eighteen per cent would be all right; witness told him that 
from what witness had understood from Ordwav *23 per cent was 
absolutely necessary for the medicine: and witness asked for an 
extension so that Ordwav might come back and present his argu¬ 
ment at the Department. Witness i< not a chemist nor a pharmacist. 

After witness left Talbert and Adams and returned to New York, 
he received the communication of May *21st. witness's letter to Talbert 
of the lfith having been previously written. On witness's visit to 
Washington in August, he again saw Talbert and Adams at the lat¬ 
ter’s office, the interview lasted anywhere from a half hour to an 
hour; the matter under discussion in that interview was practically 
a reiteration of the first interview: they went over the question of 
alcohol, and witness stated to Adams that Ordwav considered that 
the retention of the 23.3d per cent of alcohol was absolutely neces¬ 
sary to the retention of the medical properties contained in the 
medicine, and that on account of its being sold in cold and 
100 hot climates, and being subject to so many changes, that 
amount of alcohol was necessary to keep it from changing 
whatever qualities it might contain that were detrimental. Wit¬ 
ness took down, at that time also, two more bottles that contained 
some newer inside and outside labels; in the office of Adams, wit¬ 
ness presented two new bottles containing labels, and on those labels 
it showed what the formula was—printed on the face of them. Wit¬ 
ness had the formula that Ordwav had given him, in Ordway’s 
handwriting for presentation to the office. Witness presented the 
formula that was printed on the labels on the bottles and showed 
Adams another formula that had been given to witness bv Ordwav. 
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Adams looked at the latter and mised the question that the formula 
contained an ingredient that was not in the formula upon the hot tic. 

Witness told Adams that there was evidently a mistake. Wit¬ 
ness showed Dr. Adams’ formula that was on the bottle, did not 
show him more than one formula that witness had from Dr. Ord- 
way. 

Whereupon witness was asked the following question: 

“Q. What did you do with that formula, if you know? 

“A. I believe it went back- 

“Mr. Turner: How is that important at all. 

“The Court: It is not important at all. 

“Mr. Davis: If you will come to the bench I think I can show 
vou that it is relevant.” 

i' 

Whereupon counsel stated to the Court as follows: 

“Mr. Davis: The fact is that this witness will testify that the 
formula that he brought from New York on that occasion, 

101 which he got from Dr. Ordwav. was criticised by Dr. Adams 
as not being in accord with the formula that was on the 

bottle. There was quite some little talk about that, and Mr. Wood¬ 
ward was naturally upset by having the criticism made. It seemed 
to create an impression in the mind of Dr. Adams that it was in 
the nature of a subterfuge or deception and disturbed the witness 
accordingly. In the interview over the telephone that afternoon 
with Dr. Ordwav this is the thing that he mainlv talked about or 
largely talked about, and his conversation about that and his com¬ 
ments about it and his criticisms of Ordwav in respect of this mat¬ 
ter preceded the talking about sending the money.” And the 
Court sustained the objection of the Government, and the defend¬ 
ant, bv his counsel excepted to the action of the Court. 

Witness resuming: 

The interview ended, as witness considered, in a very unfavor¬ 
able way; it was stated by Talbert that if witness returned the next 
morning, a decision would have been reached as to whether 23.80 
per cent would be granted, or the demand of 18 per cent retained. 
Witness promised he would return: at that time Talbert stated that 
if witness returned in the morning, he, Talbert, would give wit¬ 
ness a letter or his decision in writing. Nothing was said by wit¬ 
ness to Talbert, or anyone else, as to the address to which witness 
desired the letter sent or as to the address that witness desired in 
the letter; they parted with the understanding that witness would 
call for the letter in the morning; witness in fact called for 

102 it; after this interview, on the morning of August 10th, wit¬ 
ness returned to the Hotel Willard and after lunch put in 

a call for New York, possibly between half past one and two o’clock, 
asking for Ordwav: during the time that witness was at the Hotel 
he did not use the telephone on any other occasion than that. Wit¬ 
ness got an answer to the call; Ordwav came to the Telephone, Ter- 
reforte did not take the message: witness was very well acquainted 
with tone of Ordwav’s voice and had spoken to him before over 
the telephone. He has no doubt that it was Ordwav. Witness told 
Ordwav that he had called him up as they had arranged before wit- 
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ness left, that he would report pmgre*s. Witness first started to tell 
Ordway that things did not look very good, that witness had been to 
the Department and did not like the conditions; told Ordway that 
he, witness, had come to Washington for him and in his interest only, 
and that Ordway had attempted t<> stultify him, that he had given 
witness a formula which he knew was false, and which he. witness, 
had come down to present to the otiice. \\ i to ess put that in the 
most forcible words he was capable of using. Ordway s reply was 
that this was an instance where it was just a hold-up game, a black¬ 
mail game, and that the holding oil of the decision until the next 
morning was for the purpose of their getting money, and that wit¬ 
ness ought to have taken money to Washington as Ordway had 
told him and a- Ordway had requested witness to do more than 
once—and each time witness had refused to do it. Ordway said that 
the necessities of the business demanded that “we” get this through, 
that if witness did not. he. Ordway. would be a ruined man, 
10o because the business would be shut oil*. Witness told Oraway 
that lie. witness, refused absolutely to be a party to any 
bribery, and Ordway said rather excitedly that he would send it 
down anyhow, and witness said he would refuse to use it. Ordway 
said witness could bring it l ack, but he, Ordway, would send it 
down. Ordway begged witness for the sake of their family relation¬ 
ship and family connections, to do all he could to stop it. Both 
were considerably excited over the telephone. The conversation 
continued for five or six or seven minutes, and witness hung up 
the telephone. In that conversation Terreforte’s name was not 
mentioned, witness did not say anything about money for any at¬ 
torney, or anything about having an appointment with an attorney, 
and did not mention nine o’clock or any other time at which it 
was necessary to have the money for any purpose, or anything about 
its being necessary to have the matter attended to that night; wit¬ 
ness did not. in that conversation, make any mention of money 
except in reply to what Ordway said at the other end of the tele¬ 
phone. in that conversation nothing was said about cash. At no 
time in witness’s relation with Ordwav did witness sav to him or 

• c 

to anybody else that witness had employed the services of Oeorge 11. 
Lamar, or any other Lamar, or any other attorney, in connection 
with this business in Washington, or anything about wanting money 
to pay an attorney in Washington, whether in cash or any other 
form, and in point of fact witness never had any understanding 
with Lamar. 

After the telephone conversation in the afternoon wit- 
104 ness was sitting in the Hotel Willard and about half past 
eight or nine o’clock, when Terreforte walked in and de¬ 
fendant got up to meet him. Witness asked Terreforte what brought 
him there and Terreforte said he had something for witness from 
Ordway, and upon witness’s inquiry what it was, Terreforte said 
“I have got .$5,000 for you”: Terreforte started to give it to witness, 
Terreforte drew it from his pocket in a small white envelope. Wit¬ 
ness said “Don’t give it to me here, come up to my room.” Terre¬ 
forte came up to witness’s room, and witness was considerably ex- 
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cited. Witness went in there and does not think he said a word, 
he may have asked for it, or Terreforte may have offered it to 
him. Witness took it and put it in his pocket. He could not say 
whether he opened the envelope then or not. There was some re¬ 
mark made about the hurry or haste in which Terreforte had come 
down from New York, and how he had got a taxicab and gone over 
to the Farmers’ Trust Company, and from there took a taxicab 
down to the 23d Street Ferry, and that it was a hot night—just 
generalities were spoken of: witness’s recollection is that Terreforte 
did nine-tenths of the talking. Witness told Terreforte there was 
no train hack, that night, and he had better register and take a 
room; Terreforte went down stairs. Witness put the money in his 
pocket, he does not know whether he counted it or not, he knows 
it was four one thousand dollar hills, and two five hundred dollar 
hills. TTe put it in the hotel safe for safe keeping with the Clerk. 
When Terreforte registered there was something said to the effect 
that he had no baggage. On coming hack to the hotel after 
105 going out about night clothes, witness and Terreforte went 
down stairs into the Cafe and tlien they went upstairs Ter¬ 
reforte going to his room and witness to his. The following morning 
Terreforte was sitting in the office of the Hotel when witness came 
down stairs. They breakfasted together; witness remembers Terre¬ 
forte going to the train: witness did not have to go to the Depart¬ 
ment until ten o'clock, and after finding out that Terreforte’s train 
would leave somewhere about that time, and that there was about 
an hour and a half to spare, witness asked Terreforte whether he 
had been in Washington before. Terreforte said no. Witness 
hired an open barouche at the Hotel, and drove around the Park 
system, etc., and arrived at the station sometime before train time. 
Witness did not see "Perreforte off* on the train, witness did not get 
out of the rig and witness drove back to the hotel. Witness denied 
in detail Terreforte’s account of witness’s meeting him at the Union 
Station, and what took place there, and on the way to the hotel, 
and in the hotel lobby : witness did not. either at the time he passed 
the money to the Clerk for safe keeping or just immediately there¬ 
after, speak Lamar’s name: and it is not true that witness said then 
that Lamar was the best lawyer etc. and that witness had been 
introduced to him by the manager of the house. 

Alter driving back to the Hotel from the Station, witness went 
over to the Department and saw Talbert who said they had con¬ 
sidered the matter and agreed to allow Ordvvay to use 23.30 j>er 
cent of alcohol, and gave witness a letter so stating, with the 
105 condition that if at any time witness should learn, or think, 
or know, that the Sulphur Hitters was not being used and 
sold strictly as a medicine, he should notify the Department, and 
they would take further action against Ordwav. 

Witness left Washington that day on the Congressional Limited, 
which goes at four o’clock, and arrived in New York that night, 
lie saw Ordwav at his. Ordway's, office about half past nine in 
the morning. No one was present besides the two. The conversa¬ 
tion was in Ordway’s private olfice. There was nobody present in 
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the room hut Ordway and the wit”ess. Witness took the letter he 
had received from the Department, the one Talbert had given 
him. took it out of the envelope, and laid it before Ordway, saying 
"Here is your letter.” and took the envelope in which the money 
had come ami laid that on the table saying ‘‘Here is your money ; 
witnes> could not repeat, thought the Court would not allow him *o 
repeat exactly what he said afterwards, the effect of which was that 
lie had .-tultified witness. Witness reiterated what he had told 
Ordway over the telephone about hi*. Ordway '.* giving witness the 
false formula, wherein witness might have been tripped up by giving 
it to Adams and allowing him to examine it. carefullv. Ordway 
said, witness wa* wrong, and took from hi* desk a small book, which 
lie called his formula book, and said “Yes. but it was a mistake.” 
When that was through witness told Ordway about his sending the 
money down after witness had told him not once, but a dozen 
times, that he would not be involved in bribery for him or 
I 07 anyone else, and that for him to send witness down that 
money, witness considered it a gross insult. Witness told 
Ordway that following the fulfillment of their agreement on De¬ 
cember dlst. witness wanted him to consider right then that fltr'r 
resignation was to take effect at that time, and that if it had not 
been for the Newark matters, which were then in rather a chaotic 
condition, witness would not have stayed with him a moment, to 
which, sir. he made no reply.—not a word. 

(At this point Wednesday afternoon. April '_!(>. 15)11. the fur¬ 
ther hearing of the cause was adjourned until the morning of Mon¬ 
day. May 1. 11)11. when the witness. Stcuhenvoll. having identified 
a paper shown him. a* the itemized statement for ifdoo.TO. there¬ 
tofore spoke of by him. containing, among other things, the letter* 
“O K. A. 1*. (>.”. in Ordway s handwriting, and certain writing in 
the lower right hand corner in the handwriting of the defendant, 
and the witness Ordway having identified a letter headed “Ouna'd 
1C M. S. Mauretania. Monday 1 p. m.” and the accompanying en¬ 
velope po-tmarked “Dublin. A. M o:M0. April *2<s. 11)0,S.” a* being 
in hi* handwriting, and another letter on the letter head of the 
Hotel Beau Rievage at Nice, and the envelope accompanying it as 
al*o in his handwriting, and having testified that lie sent these 
communications to the defendant, the defendant resumed the 
stand.) 


The witness, defendant, resuming: 

Referring to witness’s statement that after his interview 
10,S with Mrs. Ordway. he had not seen her again before Ord- 

way's return to New York, witness desired to make a cor¬ 
rection. that is. it is witness's belief that between the return of Mrs. 
Ordway and that of Ordway. witness's wife and Mrs. Ordway. the 
children and witness, took an automobile trip from New York to 
Lake Mohican, near Peeksville. in New York State, returning to 
New York the same day. 

Tn saying in reference to the Washington matter that if it were 
not straightened out. his business would be ruined. Ordwav indi- 
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on ted that it would be ruined o i account of the exporters being un¬ 
able to handle the medicine without having a license. 

\\ itness made three trips to Washington in the month of May, 
lPthS, leaving New York on May 17th, May 20th and May 22d or 
2Mb respectively; on the last trip defendant's wife was with him. 
They stayed at the Willard. 

Witness did not at any time say to Terreforte that he, witness, 
was a silent partner of Ordway’s, and he did not make any such 
statement to Steubenvoll. Witness had prepared a work called ‘‘The 
Silent Partner’ and had and produced a copy of it in Court. And 
the witness thereupon being asked by his counsel whether or not 
it is a copy of that work which was or was not kept about the ollice 
of Ordwav A: Company, the Government, by its counsel, objected 
to the question as irrelevant, whereupon counsel for the defendant 
stated to the Court in substance as follows: 

*‘ r l he remark about ‘silent partner’ has crept into this case in a 
way which I shall argue to the jury is easily explainable 
10*) by the circumstances of this prosecution and the conditions 
under which it has been brought, and is being pressed hv 
Dr. Ordwav and those who are assisting him by their testimony. 
If the conditions here were reversed and 1 were aiming to show the 
condition under which this accusation had its inception and the 
condition* under which it has been brought forward and is now 
being prosecuted, it would he entirely proper for me and it might 
he necessary for me to show how this expression ‘silent partner’ 
found its way into the minds of the two men who used it, and for 
much or for little, for strength or for weakness, I think the jiny 
is entitled to have before it, and we are entitled to have before the 
jury, the fact that this man, the author of that hook, the author of 
that work, is the one here accused, and that it was so placed as to 
come within the knowledge or possibility of knowledge of each of 
the two persons who have imported that expression into the case. 
I submit it is relevant for that reason.” 

The Court sustained the objection of the Government, to which 
action counsel for the defendant objected. 

Witness resuming: 

Respecting the testimony of Steubenvoll. about witness telling 
him not to write to Ordwav and about witness taking him on the 
elevator and asking him if he could run the elevator, etc., the first 
part of it is true, the elevator part of it is not. Exactly what oc¬ 
curred in that connection is that about the close of the first week 
after Ordway’s sailing. Steubenvoll had written a letter to 
110 Ordwav: witness asked him what he was doing and Steuben¬ 
voll said he was writing a letter to Ordwav. Witness asked 
by whose orders he was writing the letter, and Steubenvoll said 
by the orders of Ordwav. Witness told Steubenvoll he was not to 
write, that Ordwav had left matters in witness’s charge during his 
absence, and he. Steubenvoll. should not write. That was told to 
Steubenvoll in the open office. Steubenvoll asked witness if he 
would mention it to Ordwav when he came hack, so Ordwav would 
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know why Steubenvoll had not written. W itness said that he would 
most assuredly. 

i • 

Respecting the testimony of ferreforte. and Steubenvoll, that when 
the letter ot May 1 2. 190<S. from the Bureau of Internal Revenue 
reached Ordway \s ollice, Terreforte advised witness to consult Corn- 
stock A 1 heak>ton. it is ini possible for witness to say whether that 
occurred, he doubted it though; witness knew Comstock A Theakston, 
and that they were Oidways custom house brokers. That is all 
witness knew about them, lie had never >een them. Witness did not, 
in response to such communication, say that he did not want Corn- 
stock A: Theak>ton to know anything about it. witness did not say 
to Terreforte and Steubenvoll that Comstock A Theakston were to 
know nothing at all about it. nor any outsiders, that he, witness, was 
going to handle the whole tiling himself: it is not true that witness 
said he would get letters ot introduction from Dr. Wainwright and 
the secretary of Rierpont Morgan to Huncone in Washington. Wit¬ 
ness does not know the Secretary ot Morgan, he did know Dr. Wain¬ 
wright. who lives in New Nork. \\ it lies." does not recollect 
1 1 1 that at the time of the alleged intervi(‘w with Steubenvoll when 
witness told Steubenvoll not to write to ()rdway. that witness 
said he had a separate power of attorney and could overrule him, 
Steubenvoll. and could draw checks without regard to him. and that 
it was in witness s power and he could di."charge Steubenvoll if lie 
wanted to; wit nos never ;it any time threatened to discharge Steuben¬ 
voll while Ordway wa." away, and did not talk to him about dis¬ 
charging him at anv time, while Ordwav was awav. Neither on 
* * • • • 

August 7th. or at any time, did witness say that he had received a 
letter from counsel in Washington. With reference to the if.1.000 
item, wit lies." did not have anything to do with making the entry 

• 4 < ■ i; 

never ordered the entry: never saw the entries at all. either in the 
special cash book or the ledger: defendants Company. R. (Iraham- 
Woodward & Company. Inc., had the contract to audit the hooks; 
the method in which the Company audited the books was, when the 
Company took the additional contract in the early part of 1908, 
Mr. Ashton, an assistant of the Company, who had theretofore 
audited the accounts, received instructions from witness personally 
that the accounts under all conditions were to be audited, if pos¬ 
sible, more thoroughly while witness was there than Ashton had done 
before, and that he. Ashton, was responsible for that audit, that 
witness had nothing to do whatever with it, and that Ashton was to 
consider he was to audit for Ordwav direct, and auditing witness 
as much as any one else in the business. Witness never checked 
up the books every morning; the check books and the 
112 amounts paid out on the preceding day’s business, as testi¬ 
fied by Terreforte, and witness did not sav to Steubenvoll, 
that he, witness, would get receipts from Lamar for the $5,000. 
The paper identified by Steubenvoll as the itemized statement of 
which he had formerly spoken, is an itemized bill of moneys ex¬ 
pended for account of Ordway A Company, and Ordway, during 
the period from April 1. 190.S, to the latter part, of May, 1908. 
Witness got that paper to bring to Washington last Friday. The 
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matter in lead pencil down in the corner was written by witness, 
is dated the first of June, 190.S, and is addressed to Steubenvoll; 
one of the items having reference to the three trips to Washington is 
“donation .$250 Grant ". Witness presented that account first to 
Steubenvoll; that hill was made up and rendered to Ordway in the 
regular course of business. There were two reasons for making the 
memorandum down in the right hand lower corner, as witness did 


not know what Ordway's desires were regarding the Newark expenses, 
whether he desired that those should go to his personal account, 
and not to the business account, and the next was on account of an 
item of $250 which witness personally had paid to a man by the 
name of Grant, in Washington, and witness did not want that to 
go on the books of account until Ordway s return, so he could know 
the full circumstances, for in the event of Ordway not being satis¬ 
fied with the payment of .$250 witness stood prepared to pay it. 
The memorandum is a> follow-: "Steubenvoll: Don’t draw a check 
for this until Mr. 0. returns and you get his instructions as to 
whether the Newark expenses are to be charged to his personal 

113 account, and also for the reason that we don’t want the 
$250 to appear on your books as a charge until he knows 

that it represents no value and that he is under the circumstances 

perfectly agreeable to paying it. 1-0-08. R. G. W.” 

The memorandum “O. K. A. 1\ O.” was made after Ordwav’s 

«/ 

return and witness explained the circumstances to him. Ordway 
passed the item. In explanation of the item, after reaching here, 
witness was introduced to a man by the name of Grant at the Wil¬ 
lard Hotel, as being one who could give witness some information 
regarding the ways and means of doing business in the Internal 
Revenue Department. Witness did not know who to approach on 
his arrival and was anxious to get into contact with somebody who 

1 i/ 

could perhaps give him that information and aid him. Witness 
agreed that if Grant could get him, witness, the information he 
would pay Grant $250; witness saw Grant on the night of May 
17th. upon witness’s arrival, and the following day witness did not 
see him because witness went to the Department and received such 
courteous treatment that he tried to reach Grant again, to tell him to 
hold off, that he. witness, could do it himself. Witness just went to 
Commissioner Williams, and just figured that it would be money ill 
spent. Witness could not reach him that day, had his telephone 
number, but could not reach him. Witness had to return that night 
having received a communication from New York that some con¬ 
tracts were to be signed next day in Newark. Witness therefore 
returned Monday night. On Wednesday witness came down 

114 again, arriving here sometime in the early afternoon, and 
rang Grant up again two or three times without getting 

into communication with him. Witness left that day for New York 
and did not register that day at the Willard. Still being anxious 
to reach Grant, having no other address than the number, witness 
came down on the following Saturday and brought his wife with 
him, and rang Grant up again on the Sunday, and reached him. 
Grant came to the hotel, witness told him to do nothing, that he 
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had accomplished everything he —out down for, and spoke of the 
treatment lie had received from me Department, and that it was 
not necessary for Grant to do anything further. Grant said he 
had been working on the matter all week and that he considered 
witness had promised him $250.00, and he stood prepared for 
rendering the service, and he considered witness had obligated him¬ 
self to pay the $250. They had some little words about it and 
witness finally paid him $250 in cash, and felt so ashamed of the 
transaction anyhow on account of having been done, that he entered 
it on the books as donation and gift, and felt that no value ever 
passed for it. Witness explained this to Ordway before Ordway put 
liis (). K. on it. 

The entry in the upper right hand corner of the itemized state¬ 
ment ‘*9:30 P. M.” without further date was addressed to witness’s 
clerk Miss Hewitt, sometime after the bill bad been O. K d by 
Ordway. The entry is as follows: 

“9:30 P. M. Miss II: Make out two separate bills in place of this, 
one to A. P. Ordway. Enquire, for $7.35. and one to A. P. 
115 Ordway A Company, debtor, for $355.70. and send them up 
to Steubenvoll tomorrow morning with the other letters. Do 
not fail to call up Waterman about the theatre chairs. R. G. W.” 

While witness was in New York, since being on the witness stand, 
on Wednesday, he discovered the letters identified by Ordway as 
having been sent by him to witness: witness found the letters at the 
office of his Attorney, Mr. Louis. 

The first letter is as follows: 


“Ci xard R. M. S. Mauretania, Monday, 1 p. m. 

My Dear Woodward: I received the Marconi and Wired Cali¬ 
fornia. Of course 1 was shocked, he being ten years younger than 
myself. I forgot to ask you about the doctor in Wiesbaden. Now 
if you answer this at once, directed to Hotel Regina, it will be 
forwarded to me in season, and if I go within 100 miles of Wies¬ 
baden 1 will go and see the doctor. We have beaten all records 
up to date, until today, when we have a howling N. E. gale and 
plenty of tog. We have just passed Fastnet and should be in Queens¬ 
town by 4 p. m. Excuse pencil. The ship shakes so bad it is hard 
to writ. Wishing you the best of health. I remain Sincerly yours, 
A. P. O. P. S. 1 am sending you by this mail the Cunard Daily 
Bulletin”. 

The envelope accompanying this letter is addressed in 
116 handwriting of Ordway “R. G. Woodward Esq., New York 
City. U. S. A. care of A. P. Ordway & Co.. 343 West 37th 
Street”, and postmarked “Dublin. A. M. 5:30 Ap. 28, 08”. 

The second letter is as follows: 

“Hotel Beau-Rivage. Nice. May 2 ( Sth . ’08 

My Dear Woodward: T received your letter dated May 11th at 
Marseilles, with statement of business to that date: also that you 
had closed with Morris and Ismail for five years, which appears all 
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right. I received cable here date 1 Paris, May 25th, saying ‘Regard¬ 
ing letter 16th have arranged everything satisfactorily. Ain writ¬ 
ing.’ I have not received you letter of the 16th, therefore suppose 
some little hitch has occurred which has since been arranged. We 
find the Simplon and Great and Little St. Bernard Passes are closed 
on account of heavy snow. We have cut our trip short, leaving out 
Switzerland and Germany, leaving here direct for Paris tomorrow, 
when Jane and Edith will probably sail for New York the first 
week in June and I shall sail as quick thereafter as I can arrange. 
The weather here is cold and raw, and we have been delayed a lot 
with rain. We are all well and sincerely trust this finds the Wood¬ 
wards, big and little, fat and lean, enjoying the blessings of die 
Almighty. Jules has proved a good man, careful, and not sticking 
me in any way. lie found his mother ill with hip disease and sent 
her to hospital. In cutting out Germany we shall not go 
117 anywhere near Wiesbaden. I am sorry for your sake, but 
1 will make inquiries in London. 1 know some very skillful 
men connected with the club. Excuse pencil. 

“W ith kind regards to vou and family, vours sincerelv, A. P. ().” 


Witness sent the cable referred to in his letter of Mav 21st to 

t. 

Ordway, namely, “1 will send you cable as follows:—Regarding 
letter of lfith have arranged everything satisfactorily. Am writing.” 
Witness did not on anv other occasion send a cable to Ordwav, •op- 
tabling these words. 

“Jane and Edith” mentioned in Ordway s letter of April 26th, 
refers to Ordway’s wife and daughter respectively and Jules is the 
chauffeur. The envelope enclosing thi< letter of April 26th is ad¬ 
dressed in the handwriting of Ordwav as follows: “R. G. Wood¬ 


ward, Esq., New York City, U. S. A., care A. P. Ordway A T Com¬ 
pany, 343 West 37th Street.” 

The witness being asked “what, if anything, does the condition 
in which these two letters now .are with respect to being enclose.! in 
the envelopes in which they originally came, indicate as to whether 
or not thev found their wav into the files of vour office at 25 Broad 


Street?” and the Government, by its counsel, objecting thereto, as 
irrelevant, counsel for the defendant said “The object is to explain 
the inability of the witness. Miss Hewitt, to have produced these 
letters from her files,” but the Court sustained the objection, to 
which action of the Court, the defendant, by his counsel, excepted. 

Witness resuming: As to when, and in what manner, 
118 witness has heard of or from George II. Lamar, witness 
believes that in the early part of June, 1908, he received a 
letter from his niece in Washington, asking him if it were possible 
for him to get some information for her from the Citv of New York 
and send it to her: that letter was received at witness’s house. Im¬ 
mediately afterwards witness received a letter from Lamar addressed 
to witness’s down town office address, 25 Broad Street, New York 
City. That letter was sent up to witness at Ordway’s office. Wit¬ 
ness called over the telephone from Ordway’s office to his, witness’s, 
private office, and asked Miss Hewitt, as was usual and regular, 
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what mail there was for witness, an 1 she would read off the corner 
of the envelope, if it contained an address, who it was from. If it 
seemed to witness to he important he would tell her to open it and 
read it over the telephone. She read this letter and witness regarded 
it as important, and told her to send it up by a boy, which she did. 

The witness was thereupon asked “Do you know a hotel in New 
York called the (’adillae?” and having answered in the affirmative. 
wjls further asked “where is it and where was it at that time?’’ to 
which the Government, by its Counsel, objected as irrelevant, where¬ 
upon counsel for the defendant Hated as follows: 

“1 propose to show that the Hotel Cadillac then was and now is at 
the corner of 43d Street and Broadway, practically at the junction 
of those two street- with Seventh Avenue, in New York City: 
119 that the witness then being at the office of Orbway A: Com¬ 
pany. learned from his own ollice, at ’2A Broad Street, of the 
communication from Mr. Lamar, and directed it to he brought to 
him at Ordway’s ollice. aim the same was there brought to him: that 
in pursuance of a request conveyed by the letter, the witness went to 
the Hotel Cadillac, it being more convenient to him to adopt this 
course than to go down town to his ollice and get the Lamar letter 
and then return and make the visit to the hotel: that on leaving 
Ordway’s ollice he announced his purpose of going to the hotel, 
and its object and occasion, and that in fact he did go to the Hotel 
Cadillac on this occasion for the purposes indicated. The witness 
Steubenvoll has testified that he first heard the name of Mr. Lamar 
about a month or two prior to the 7th of August and from the wit¬ 
ness Woodward himself. 

“1 desire to offer this testimony. and then l<> renew the* oiler in 
evidence of the Lamar correspondence, heretofore identified by 
Lamar and the witness Mbs Hewitt: all this as tending to show that 
the name “Lamar.” as of a Washington attorney, was known in 
the Ordwav ollice at or about the time of the La mar-Wood ward 
correspondence, namely, in the early part of the mouth of dune or 
some time during that month.” But the Court sustained the Gov¬ 
ernment’s objection. t<> which action of the Court, the defendant, by 
his counsel, excepted. 

And thereupon the following occurred l>etween counsel for the 
defendant and the Court: 


1*20 ‘*1 now renew, if your Honor please, the offer in evidence 

of the correspondence ! otween the witness and Mr. Lamar 
in the month of June. 190S. which correspondence has been identi¬ 
fied by both Mr. Lamar and Mbs Hewitt: for the purpose of show¬ 
ing the subject matter to which the correspondence related, and also 
for the purpose of following up the statement already testified to 
by the witness that he received that correspondence or the part of 
it coming from Mr Lamar, and on the strength of it' receipt did a 
certain thing in connection with the hotel, the location of which 
has just been asked. I understand that is objected to? 

“The Court: And the objection is sustained. 

“Mr. Davis: And I ask an exception to be noted, if your Honor 

please.” 
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The witness resuming: 

Upon the receipt of that letter, which witness got at the Ordway 
office, Witness left the office for a purpose, and in leaving the office 
stated his object in so doing; Steubenvoll and Terreforte were pres¬ 
ent at the time; witness told them he was going over to the Cadillac 
to get some evidence, that a lawyer by the name of Lamar had asked 
him to get for him, Lamar, this evidence; that witness would get 
his lunch up town at Jack’s, and if anything should crop out before 
witness reached downtown, they should not telephone before two 
or half past two. or perhaps a little later, as witness would not he 
at the office until that time. On that occasion witness stated Lamar’s 
residence and did not state the subject-matter about which he had 
the communication, 

1*21 Thereupon the witness being again asked “Where was this 
hotel located with reference to the Ordway office and your 
office respectively” the Government by its counsel objected thereto, 
and the Court sustained the objection, to which action of the Court 
the defendant, by his counsel, excepted, counsel stating that the 
object was as indicated in the previous statement in relation to the 
location of the said hotel. 

The witness resuming: 

in s niece was Mrs. Donaldson, a client of Lamar’s. 

The conversation testified to by Ordway as having occurred after 
Ordwav.- retun? from Kurnpe. and in which Ordwav said that wit¬ 


ness told him that he. witness had been down to Washington, that 
the City was full of packers, canned goods men, and patent medicine 
men. some of them had been there for weeks, that it was impossible 
for a layman to get to the Department, and. therefore, he had em¬ 
ployed one of the best lawyers in Washington, George II. Lamar, 
and had agreed to give him $1,000 retainer, did not take place nor 
did anything like it take place. Witness did not at any time sav 
anything to Ordway about having employed Lamar, or having 
agreed to give Lamar $1,000 retainer: witness never received anv 
letter from Lamar to come on to Washington, about this business, 
and never said he had. 

After December 10. 1008. the day on which witness surrendered 
to Ordwav his power of attorney, with reference to the Newark prop¬ 
erty, witness actually ceased his business relations with Ord- 
122 way December 28th. although he reported as usual at the 
office each day until after the 81st of December. On De¬ 
cember 20th witness commenced two suits against Ordway for $56,- 
000. Ordway was served with summons in these suits bv a Clerk 
from the office of Wing, Russell & Watterson at the Gilsev House 
in witness’s presence. 

The witness thereupon being asked was there or not any reason 
for bringing these suits that day, instead of waiting until after the 
81st of December, and the Government, by its counsel, having ob¬ 
jected thereto as irrelevant, counsel for the defendant stated as fol¬ 
lows: 

“I propose to prove that on Christmas Day, December 25. 1008, 
the witness had information that Ordway was about to leave the 
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country for an absence of six months or so, and that lie caused the 
suits to be instituted on that day in order to have service on him 
before he should sail: This in line with the proffer heretofore made 
as tending to show the respective attitudes of these two men, Wood¬ 
ward and Ordwav. toward one another at the end of the year 1908 
and the consequent ill feeling on Ordway’s part toward the wit¬ 
ness then existing or created.” 

Hut the Court sustained the (iovernment’s objection, to which 
action of the Court, the defendant, by his counsel, excepted. 

The witness resuming: 

On December 28th witness went to Ordway’s office as usual and 
Ordwav came down with his wife and daughter; Ordwav did not sav 
anything about the suits or anything about their business re- 
128 lotions, except that he told witness to leave the premises. 

Witness replied that lie would at twelve o'clock in the usual 
course of business, and in fact he did leave the premises, at twelve 
o'clock. Witness has not since that time had any business relations 
with Ordwav except that Ordwav paid the bill under the two con¬ 
tracts. that i-. under the auditing contract and under the 9 to 12 
contract, about June 5. 1909. Since then witness has not had any 
business relations with Ordwav. 


P»y the said witness on Cross-examination: 

Witness believes he first met Ordwav the day following receipt 
of a letter in the latter part of December, 1905, the letter in evi¬ 
dence which began “Friend Woodward”: witness had never seen 
Ordwav before, the expression did not strike witness as odd under 


the circumstances, the daughters of witness and Ordwav had known 
each other for eight or nine years, and were very, very close, and 
their wives were acquainted for possibly a year or two. Witness 
went up shortly after, it might have been the next day, and entered 
into an arrangement to look after the books. 

Witness wrote Ordwav May 21st and May 22d and on May 10th; 
there was one letter witness wrote privately that he has not a copy 
of. he would not be sure he wrote on May 11th. 

Ordwav had asked witness for the address of a doctor in Wies¬ 
baden. and witness gave a diagnosis of his. witness’s, son’s case, and 
wrote the address. Witness is pretty positive he did not write after 
the 22d. 


Witness said on his direct examination, just corrected, that 

121 to the best of his recollection he never had anv letter at all 

*. 

from Ordwav, while he was abroad, and has produced two 
letters, one written just before Ordway’s arrival, while still on the 
steamship, and the other, the later letter, from Nice; to the best of 
witness’s knowledge those are all the letters he ever had from Ord- 
way while be was abroad: Ordwav made no sort of response to the 
longer letters setting up the serious attacks on his business; wit¬ 
ness is positive that Ordwav paid no attention to them so far as any 
communication to witness was concerned. Witness knew that the 
whole business was menaced, and attacked by the attitude of the 
Department and had written Ordwav that there was nothing to 
worry about. Witness never had anything to do with the medicine 
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business; when he went with Ordway he did feel incapable at the 
time lie went down before the Department of handling these mat¬ 
ters there, but the gentlemen he met there were so extremely courte¬ 
ous that they made it possible for witness to handle it. They were 
courteous at the luncheon witness took them to, Talbert and Adams. 
Witness does not know he never took them to a luncheon in his life, 
he swears that he did: witness does not know that he never spoke to 
Talbert and Adams on the street or outside of the Department in 
his life. He took them to lunch in the Cafe of the Willard, it is 
witness’s belief it was the first day he was here, whatever witness 
wrote his principal was true. 

Witness had a formula in Washington, which he showed 
1*25 Adams, a different formula on two occasions. Witness was at 
the Department three times, on May 18th, August 1 Oth, 
1008, and Julv of last year; witness did testifv that he went there 
<m August 1 1 and got the letter, that is the truth, it was four times 
then in all; on the 11th witness saw Talbert only; on the 10th 
Adams did not tell witness that the objections as to the percentage 
of alcohol would be waived by reason of a ruling of the Commis¬ 
sioner. Witness did not say that Adams inspected two formula} 
that he submitted to him on August 10th and pointed out discrejv 
ancies in them and called witness down for it. Witness said he pre¬ 
sented Adams two formula?, one of them as the one received from 


Mrs. ( Ireen, and at witness’s first interview. The second one was 


the fabe one which Mr. Ordway had given witness. That was at 


the last interview, on the morning of the 10th of August. 

As to what Adams said to warrant witness in reporting over the 
telephone that the concern was still in difficulty, the formula on 
the bottle which witness had taken down on the face of the bottle, 
and the formula which Mr. Ordway had given witness did not agree, 
and on the trip down on the train, in going over the evidence which 
witness had, a number of letters and so on, to show Mr. Adams— 
he went over and made just by chance a comparison between the 
formula which Ordway had given him and the formula on the bottle, 
and there were one or two items that were wrong, so when witness 
went before the Department, he felt some trepidation, knowing wit¬ 
ness had promised Dr. Adams he would bring him a formula; 
120 witness gave Adams the bottle and called his attention to it, 
in as off-hand a manner as he could, as to the formula, so 
he would not. witness thought, look at it perhaps specially, but he 
took them both and looked at the one and saw the difference, and 
it was not so much what he said as how he looked, lie reiterated 


some of the expressions he had used in the first interview about its 
appearing to be a humbug and fraud: witness told him there was 
evidently a mistake, that he, witness, had noticed the difference be¬ 
tween the Ordway formula and the one on the bottle, and said it 
was evidently a mistake. The last bottles witness filed there was a 
formula on the first one, it was not maybe a filing of them, but wit¬ 
ness believes he left those two bottles. Witness is as sure about that 


as he can be at this distance of time. Witness absolutely denies that 
on the 10th of August, in the morning, or before noonj at any rate, 
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both Talbert and Adams told him that there was no objection to 
the amount of alcohol, and that witness's contention had been favor¬ 
ably passed on, and a letter would be written to that effect; it is 
not true that witness never submitted anv formula on that dav, be 

t/ 7 

submitted a formula. It was not so much what Adams said, as 
how he looked at seeing the difference, knowing what he had seen, 
knowing it was false on the train, witness immediately said that 
there was evidently a mistake, and tried to minimize it as much as 
possible and smooth the matter over as much as possible, and with¬ 
drew the formula, the typewritten copy which witness had handed 
to him. Witness did not know what Adams had to do with 
127 the formula, it was always his impression that this matter 
came up in connection with the pure food law which had 
been a subject ot considerable discussion and comment between Mr. 
Ordway and witness: when witness went down there he was forti¬ 
fied not only as it related to the Internal Revenue Department hut 
<i> it related also to the Pure Food Law: he thought perhaps it was 
all one and the same thing, and asked Adams the first time if this 
had anything to do with the pure food law, and Adams said no, 
but that they worked somewhat together, that is if any matter came 
up to them, that they thought the pure food department ought to 
know something about, they notified that department, and vice 
versa. 1 he second trip witness thinks it was he went down there, 
and had that in his mind, that the pure food law was wrapped up 
in it someway, and he was working both ends. Witness had writ¬ 
ten to the pure food department for the law. when he was re-writing 
the books, but had no res] mi use so far as he knew, and had not had 
any complaint. 

As to the statement in witness ." letter to Ordway that it was self- 
evident at the beginning of the interview that if a stand was taken 
in opposition to them it would go very hard, for it appeared to be a 
recognized fact that the very expression “Ritters” intended an alco¬ 
holic drink, and it was up to “u>” to prove that in so far as the 
title went, it was misnamed, 'halbert raised the matter and referred 
witness to a ruling, a copy of which he got. one of the small p//amph- 
lets issued by the Department, which showed that within a certain 
month, about different medicines had been put on the special list 
calling for a special tax: Talbert called witness’s attention to 
12S it. and witness got a copy of it. 

W hen witness got here on May 17th he was introduced to 
Mr. Grant at the \\ illard by a man by the name of Williams, a train 
acquaintance, he was coming down here on some departmental mat¬ 
ters. Witness does not know where Grant’s office was, witness had 
his telephone: it is two and a half years back and witness has lost the 
number, he had it on a little slip of paper, has misleaid or lost that 
telephone number. Not knowing his initials, the chances are. if he 
is still living in Washington, and if witness might see everyone of 
the Grants, he doubtless would know who he was: witness has tried 
to find him. went through the telephone book, could not refresh his 
memory as to what the number was though. Williams said he had 
an acquaintance here by the name of Grant who was acquainted 
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with the ins and onts of the Departments. Witness did not state 
what his business was. or why he was here, but said he was going 
down as a stranger and did not know just what to do. It did not 
occur to witness that Tiieakston could have helped him out some. 
On the train witness met a man who said his name was Williams, 
who said he knew a man who knew the ropes. Witness does not 
remember at this time whether he said he was a lawyer or doctor, or 
what he was. Witness did not go into the details of his business 
matter with Williams at all, did not tell witness who he, witness, 
represented, gave him his card, Grant did not turn up opportunely 
at the hotel, he was called for. Williams rang him up. He 
120 came in. Witness and Williams both went to the Willard 
together, witness went to register and Williams went to tele¬ 
phone. Then Williams went out and witness agreed to meet him 
later and about an hour or some time afterwards, Grant and Wil¬ 
liams came back together. Witness does not remember Grant’s 
initials, does not know that hi* had a. place of business, he had a 
telephone, but witness does not know whether it was his private 
telephone or what sort it was. Witness discussed this business with 
Grant without going into or mentioning any names or the name of 
the Sulphur Bitters. Witness may have told Grant what the com¬ 
plaint was, but not as to details; witness gave Grant his card and 
said that one of witness’s clients had received a letter from the De¬ 
partment making certain complaints, making some complaint about 
a patent medicine they had. and witness did not know whether he 
should see the pure food law people, the Agriculture department, 
or should see the Internal Revenue Department. Witness had a 
letter from the Internal Revenue Department, did not tell Grant 
that it was the Kaufmann Sulphur Bitters that were the subject of 
discussion. Does not think he mentioned the name. Witness may 
have given Grant an outline of the nature of the complaint, about 
a client who had the patent medicine, that there had been some 
trouble regarding the Pure Food law, and there was also now some 
trouble regarding the Internal Revenue department. Witness feels 
sure that he did not show Grant the letter from the Internal Reve¬ 
nue Department because he does not think he would do that, that 
would have been beyond his duty respecting his client. Wit- 
180 ness understood it was a very grave and serious matter for his 
concern. As to what information he asked Grant to get for 
him, witness wanted to know who were the best people to see, that is 
in the Department, and whether he should see the Commissioner 
himself, or Mr. Williams, and for Grant to get witness all the in¬ 
formation he could regarding the people to see, and what the cause 
of this was, if he could, and to find out where the complaint had 
come from, and to find out about the pure food law, as to what the 
occasion was, whether the period had passed when the law should 
have been complied with, and whether that was liable to come up in 
conjunction with the matter when he was presenting himself to the 
Internal Revenue Department; witness expected to find that all out 
without telling Grant what the preparation was that was being in¬ 
quired about, just a patent medicine containing alcohol without tell- 
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ing him anything more than that Witness did not make exactly 
a bargain with Grant, lie said it would take perhaps two or three 
weeks to do it, to find out whether witness should see the Commis¬ 
sioner of Internal Revenue, or his assistant, and all the other stuff 
witness asked him to find out. Witness took Grant’s word for it that 
lie understood all about the ropes Williams said he came down on 
similar husines> to >ee the Department, and he always employed 
Grant. Witness went to the Department the next day and had a 

very courteous, satisfactory interview, and came to the conclusion 

• < % 

that he did not need Grant, and returned to Washington for no 
other purpose than to get rid of him, and also to tell him to hold 
off if he had started and to do nothing more because witness 

131 had accomplished what he had really engaged him for; per¬ 
haps witness could have done that by long distance from 

New York, if he had thought of it. Witness never said he located 
Grant’s office, he did not know that Grant had an office, all witness 
had was his telephone number. Witness came down here for no 
other purpose than to dismiss Grant; witness called his telephone 
number once or twice perhaps more than that, and could not get 
him, and witness finally went hack, and came back again for no other 
purpose than to get rid of Grant. Witness then got Grant over the 
telephone and Grant came and asked for $250.00, he said witness 
had promised him or given him his word that he would give him 
$250.00, and he stood prepared to render witness the service, that 
he had done a great deal: witness did give Grant his word that he 
would give him, Grant. $250.00 at the first interview, had promised 
$250.00 to him; a stranger? certainly; a man witness had never seen 
i>efore? Surely, but upon his presenting witness with the facts which 
he wanted. Witness had Grant’s telephone number on a piece of 
paper, could not say whether it was a card or not, did not look into 
the telephone directory at all: never heard Grant’s name or initials; 
to best of witness’s recollection the number was just on a slip of 
paper, thinks that Williams, after he came out of the telephone 
booth on the night when they came down together, gave witness the 
number, lie did not see Grant, he iu>t gave witness the number. 
When witness saw Grant he did not know his name any more 
than Grant, he was introduced to witness as Mr. Grant, 

132 Witness does not think he ever knew Grant’s name or ini¬ 
tials; and is quite sure he did not say so this morning; did 

say that he did not know whether it was Grant’s residence or his 
office, the telephone number. 

Thereupon the witness was asked the following question: “Now, 
concerning this company of yours at 25 Broad Street, who were the 
incorporators?” to which question, defendant, by his counsel, ob¬ 
jected, as irrelevant and immaterial, but the Court overruled the 
objection, to which action of the Court the defendant, bv his coun¬ 
sel, excepted. And the witness answered: “I could not give you the 
names, sir, vou will find that in the records in Albanv. T was not 
one of the incorporators.” The witness was then asked: “Tn 1908, 
who were the shareholders?” to which question the defendant, by 
his counsel, objected as irrelevant and immaterial, but the Court 
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overruled the objection, to which action the defendant, by his coun¬ 
sel excepted. And the witness answered: ‘‘To the best of my knowl¬ 
edge, myself, Mrs. Woodward, Miss Hewitt, and a man by the 
name of Cook.” The witness was then asked: “Did you not testify 
in the Court in some of the litigation in New York that Mrs. Wood¬ 
ward owned 08 shares, you owned one share, and Miss Hewitt one?’’ 
to which question the defendant, by his counsel objected, and the 
Court sustained the objection, whereupon the witness was asked the 
following question: “Was it not the fact that Mrs. Woodward at that 
time owned 08 shares, you owned one share, and Miss Hewitt one?” 
to which question the defendant, by his counsel objected, as irrele¬ 
vant, immaterial, and not proper cross-examination, but the 
138 Court overruled the objection, to which action of the Court 
the defendant, by his counsel excepted, and the witness an¬ 
swered: “If the record shows/’ The witness w r as then asked: “What 
are the facts?” and answered “The facts are as I testified in that 
suit, and the witness was then asked “Did not von testify in that 
suit in New York, as T have stated, that Mrs. Woodwerd owned 98 
shares, you owned one. and Miss Hewitt ow r ned one?” to w T hich 
question the defendant, hv his counsel, objected, but the Court over¬ 
ruled the objection, to which action of the Court the defendant, by 
his counsel, excepted, and the witness answered: “Very possibly, 
yes, sir; I think I did.” And thereupon the following questions 
were put, answers given, and proceedings had: 

“Q. Well, is that the truth? A. It was the truth. If that is in 
the testimony, sir, it is so. 

“Q. But you know what is true, independent of what you said 
then about the company that you claimed to be president of? A. I 
know’ what the truth is, but there have been many changes in the 
company since that time. 

“Q. I ask if you know what the truth was of that date. 

“Mr. Davis: Is this all subject to the same record? 

“The Court: Yes. 

“A. I say, if I testified in the suit, as you sav I did, that 
134 Mrs. Woodward owned 98 shares, Miss Hewitt held one, and I 
held one, that was the truth. 

“Bv Mr. Turner: 

“Q. I have not said what vou testified. I asked you what you did 
testify? 

t j 

“Mr. Davis: Your honor sustained the objection to that? The 
question is what we are after, according to your Honor’s ruling. 

“By Mr. Turner: 

“Q. I asked vou if vou did so testify? 

“Mr. Davis: I object to that. 

“The Court: The objection is overruled. 

“Mr. Davis: I note an exception. 

“A. My recollection is that I did, yes, sir. 
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“Mr. Mr. Turner: 

“Q. And if you did. that was the truth? A. If T did. that was 
the truth. 

“Q. And your best belief is that you did? A. My best belief is 
that I did. 

The witness emit inning: 

After Ordways return the constant subject <>f conversation be¬ 
tween witness and Ordway. the daily subject, tin* paramount sub¬ 
ject of conversation was this pending matter in Washington. Wit¬ 
ness denies that prior to Ordway s return he. witness, received any 
sort of communication from Ordway relative to that. Witness said 
he telephoned Ordway on the afternoon of August 10th he¬ 
ld”) cause it had been agreed that witness should so communicate 
with Ordway the progress that had been made in Washing¬ 
ton, and it was a matter of great concern to Ordway as witness under¬ 
stood. Witnes-* says that on tin* 11th he got the letter that showed 
thev were all out of ditlieulties: witness did not wire that fact because 
he was too thoroughly annoyed at Ordway*s having sent witness 
the money. Witness was indifferent as to Ordway personally: he 
still had his interest in the business. As to why witness did not tell 
Ordway that this matter, which had been the subject of daily con¬ 
versation all summer, had been a failure, witness again said what he 
considered his duty at that time. Yes. In* felt himself very greatly 
affronted by the money being >ent here: hi* took the money from 
Terreforte and did not let him take it back again because Ordway 

• t/ 

had sent it to witness, be took it for the reason stated, that it was sent 
down to witness, and witness took it. W itness possibly could have 
sent Terreforte back with it if witness bad not been so annoyed. Wit- 

t J 

ness was so greatly insulted that he kept the money for no other 
reason. 

Witness denies the interview with Mrs. Ordway in Ordway’s pri¬ 
vate office, witness never said anything of that sort to her in that 
olliee. Witness spoke to her about the bills and may have spoken 
about being down to W ashington, and that was in the public office, 
witness was sitting at his de.-k. which lie usually occupied. ;it Ord¬ 
way *s. W itness most emphatically denies that he said anything to her 
about Lamar, and denies referring to Ordway's coming to 
ld(> Washington, and denies that he ever said anything to Terre¬ 
forte or to Steubenv<>11 about Lamar, that is. in this con¬ 
nection. 

Witness mentioned the name of Lamar to both Steubenvoll and 
Terreforte when witness received the letter from Lamar to go 
over to the Cadillac. Told them witness was going over there and 
said witness bad got this letter from Lamar at Washington : told him, 
just Lamar, never knew his name, that is never had it in his recol¬ 
lection: neither Terreforte. Steubenvoll. Ordway or Mrs. Ordway 
could get the name of (ieorge IT. Lamar from anything witness 
ever told them, witness uev r know it himself, although he had 
three or four letters from him and wrote him three or four: wit¬ 
ness forgot there was a Mr. Lamar living when this indictment was 
brought. 
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Referring to witness’s statement in the letter of Mav 21st to 
Lamar “1 reached the Treasury Department about 9:30 o’clock and 
eventually after interviewing two or three of the higher officials, 
saw Mr. Percy S. Talbert”: witness saw Mr. Williams, he does not 
think he saw anybody else. That is witness’s present recollection. 

Witness realized the seriousness of the thing, and got no ex- 
pression whatever from his principal concerning the matter and 
consulted no counsel whatever: he did not consult Grant in that 
connection: In* mentioned Grant to Ordway but not in any of the 
letters, it was not necessary, witness held himself personally re¬ 
sponsible for the payment of the $2.">0, Ordway wa* satisfied 
137 with it on his return. Directly Ordway returned witness 
mentioned that he had seen such a man; witness objected to 
tlie appointment of (Jerry because of the expense and witness had 
the matter well in hand and it seemed superfluous and unnecessary; 
as to how witness had the matter well in hand he had received from 
. Talbert a letter that the matter would be held off until Ordwav’s 
return, that was all witness wanted, he thought a fair postponement 
of the matter until Ordway's return assured success in it, witness 
expected Ordway to go down there and make his own argument. 
Ordwav told witness immediatelv on his return that he. Ordway, 
would not go to Washington and witness knew this when he talked 
to Theakston. and knowing this and realizing that he, witness, was 
utterly unfitted for this experiment, he objected to the retaining of 
counsel because Ordway was so anxious that witness should go on 
account of the -ncce*- wit nos* had had before at the first interview; 
that success was not simply a postponement, it was a raising of the 
percentage of the alcoholic content from 8 to 18 per cent. Dr. 
Adams insisted on S per cent: witness i< positive about that, no 
chance for a mistake. Dr. Adams was mistaken in saying that the 
first suggestion was for a reduction to IS per cent. 

Witness did not find out on his first trip that this matter had no 
relation whatever to the pure food law: witness wrote the letter of 
May Pith: respecting the statement in that letter “This matter ha> 
nothing to do with the pure food law, but relates to the Internal 
Revenue Department of the Treasury"—witness did know it, 
IMS but Adams told him that this specific matter had nothing to 
do with the Pure Food law, and if anything did come up in 
hi< department or the pure food department, they would notify the 
pure food department: there was a connection and yet there was no 
connection: it was not relating to the pure food law but it was very 
liable to go into the pure food law. if Adams saw fit, or if there was 
any matter in this connection that Adams saw fit to report to the 
Pure Food people: Adams did tell witness that he saw something 
that he was likely to report to the Pure Food people, in connection 
with the labels on one bottle he had got from Oklahoma. Tie said 
“That is medicine unlike anv other: contains not whiskey” and 
also “that contains an extract of sulphur.” Of course, he stated 
there was no such thing ns extract of sulphur, but it looked on its 
face as if it was a fraud and a humbug.” 

Witness did not think there was anv way to use any money 

%j v v 
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down here at all to <lo anv good for Mr. Ordwav. Never had that 
i<lea. for a second. Referring to the statement in the letter of May 
10th “I do not suggest your shortening your trip on this account 
as I helicve with the plans that I have laid out and possibly with 
a little money handled judiciously, I can manage all right.“ witness 
just meant exactly what lie said there, for instance, if lie went down 
town in New York, saw some one of Ordwav *s customers, and it was 
a matter of taking them out to lunch, or if it was a matter of 
taking a party to dinner, or anything of that sort. That was 
handling money judiciously. Witness did not have any .-pecilic 
instance in mind when he wrote that. At the time he wrote 
IdD that he did not know what department was complaining. 

whether it was the* pure food department or the internal 
revenue department. Witness felt himself competent to handle the 
whole matter without retaining counsel in the liM instance and 
without getting the opinion of anyone that had expert knowledge. 
He employed (Irani the first night he came over for $250 because 
of his anxiety to get all the information: witness was not any more 
anxious when he got here on the 17th than he wa> on the H»th 
when he was writing, he was very anxious the entire period, hut 
sought no counsel of any man at a 
of tin* concern. 

When Talhert gave witness the 
there was a verbal condition attached to the letter, that witness 
personally should notify the department in the event it came to 
his knowledge that Sulphur Hitters was not used a> a medicine: 
witness’s understanding is that Talbert held him to a sort of 
personal responsibility to notify him if at any time the Hitters 
were used otherwise than as a medicine. 


not even the regular attorneys 
letter of the lltli of August. 


Bv the said witness on re-direct: 

The word (Irant opposite the word “donation* in the itemized 
statement given in evidence, was out on the paper at the time wit¬ 
ness was explaining the transaction to Ordwav, witness believes 
the morning following Ordwnv’s return. 


5. By one Arthur .1. Wand: 

Witness is secretary to the Manager of the New Willard, 
140 and has been such about eight years. The transient ledger 
of the Hotel contains an entry against the defendant for 


use of the telephone on August 10, 1008, $8.25, which indicates 
that the telephone operator turned in a charge slip for $3.25, and 
received the money for it. (It was agreed that in 1008 the tele¬ 
phone rate from Washington to New York was $1.25 for the first 
three minutes and forty cents every minute thereafter in excess 
of three minutes). The book produced by witness shows that the 
account was audited, that the different charges on the account were 
audited and checked as correct. 


0. By one John B. W. Ashton: 

Witness is by occupation an accountant. Has known defendant 
about six or seven years. Was employed by the Company known 
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as the R. Graham-Woodward Company, in connection with the 
audit of various accounts. V*.. employed by the Ordway Com¬ 
pany, or the defendant, in connection with the books of the Ord¬ 
way company. Witness's duty, under his employment, was to 
audit the accounts, he went under defendant’s employ, of course, 
and reported to him. He audited the accounts a number of times, 
monthly and sometimes more often. In the course of auditing 
the books, witness would check up all the postings and the general 
ledgers and check up the cash account and bank account, and see 
that the entries were correct, that the disbursements were correct. 
In checking up the bank account witness would take the checks, 
and, first of all, compare them with the stubs in the check 

141 book. Then witness would compare the stubs with the cash 
book, and then witness would make a reconciliation; that 

is to say, reconciliation with the bank book and pass book; would 
simply take the checks returned from the bank, and those not 
there would be the ones that were outstanding, and these added to 
whatever balance showed in the check book would be in agreement 
with the pass book—the balance. Witness employed a check mark 
bv wav of indicating his work—the check mark on the stub of 
check No. 27)506 for $5,000, is witness’s. The entry is in the hand¬ 
writing of Steubenvoll, the bookkeeper. Witness could not swear 
that when his check mark was put there, the writing in the stub 
“$5,000 Aug. 10, ’08; cash, personal expenses of Mr. R. G. Wood¬ 
ward. general exp.’’ was in there. The fact of this first, check mark 
here would only mean that it agreed with the entry in the cash 
book. When the check book came to witness’s hands, he would 
know positively whether it was the check in reference to this 
particular entry. The check corresponding to the stub would come 
under witness’s notice sometime in September, or it might even 
come in October. That check passed through witness’s hands; the 
letters “O. K. A. P. O.” on the face of the check looked like 
Ordwav’s; the fact of Ordwav’s O. Iv. and signature being on the 
check would convince witness that the entry was, and that the dis¬ 
bursement was good and proper. If witness saw that check with 
Ordway’s initials on it. the fact of their being there would have 
a relation to witness’s dealing with the item, he would pass it ab¬ 
solutely, looking no further. 

142 The witness was then asked: “You have stated that in 
your relation to the business of A. P. Ordway & Company, 

you were under the employment of R. Graham-Woodward & Com¬ 


pany, or the defendant. To whom did you refer the result of vour 
audit?”, to which the Government, by its counsel, objected, as 
irrelevant, and the Court sustained the objection, to which action of 
the Court, the defendant, by his counsel, excepted. 

The witness was then asked “What, if any, relation, to the dis¬ 
charge of the duties of Mr. Woodward to Dr. Ordway did your audit 
bear?”, to which the Government, by its counsel, objected, and 
the Court sustained the objection, to which action of the Court the 
defendant, by his counsel, excepted, and counsel for the defendant 
stated to the Court as follows: 
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“Tie has stated to counsel and does state that if permitted to 
answer these questions which I will put to him for that purpose, he 
will again state that his audit was as much of W oodward as of 
anybody else, and that the ultimate object of Ins stilting it was to 
make an audit which would assure Ordway of the proper disburse¬ 
ment of the amounts appearing to have been disbursed, including 
the amounts for which this check in question was made ", and the 
Court again sustained the objection, and to the action of the Court, 
the defendant, by his counsel, excepted. 

By the said witness, on cross-examination: 

W itness terminated his employment with defendant about October 
1908. W itness did not work for defendant directly in those 
143 days. He was working for A. I\ Ordway & Company. 

Witness was not paid directly from him, but through bis 
employees. W itness does not know when the letters “0. K. A. 1\ 
0. v were put on the check, be knows for what purpose they were 
put there, Decause that is put there simply because the thing is 
guaranteed by Ordway, and approved by Ordway. W itness was 
auditing tbc accounts; as to what bis audit bad to do with the pur¬ 
pose for which money was drawn, if a disbursement appeared 
irregular it would be tbe auditor's duty to question it: this entry 
did not appear irregular on account of those initials. Supposing 
the initials not there witness might or might not have questioned 
it. Being asked “There was nothing on tbe face of the check to 
arouse vour sus 
I should suspec 

And there the defendant rested. 

And thereupon tin* (lovernment offered and gave evidence in re¬ 
buttal. as follows: 


picion?" witness replied “There was no reason why 
t anything in any case.' 


1. Bv one Editii Trxisox: 

Witness is Ordway's daughter; she accompanied her parents to 
France in the spring of 190,S: remembers returning from Marseilles 
to Paris with them; they were two days and one night on the trip 
from Marseilles to Paris, and spent the night at Vichy. 

The foregoing testimony was given over tin* timely ohje< lion of 
defendant, by bis counsel, that the same was not rebuttal, 
144 and to the action of the Court in admitting tbe same, tbe 
defendant, by his counsel, excepted. 


*2. By the aforesaid Jane I. Ordway, on direct examination: 

W itness was two days and one night going from Marseilles to 
Paris; left very early in tbe morning: spent one night in Vichy, 
arrived in Paris very late the following night. 


By the said witness, on cross-examination: 

Witness traveled from Marseilles to Paris in an automobile; it 
is impossible to remember what route she went, remembers she 
slept the first night in Vichy. Does not know tbe distance from 
Marseilles to Vichy. Cannot remember any of the other towns she 
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went through in addition to Vichy, cannot name a single town she 
went through, did not go through Nice; went along the Riviera, to 
Marseilles, through Biarritz, Bayonne, Montpellier, and to Mar¬ 
seilles, that is going from Paris. Went by way of Vichy going 
back, arrived there the first night out. 


3. By the aforesaid Percy 8. Talbert: 

The witness being asked: “You have heard Mr. Woodward, 
the defendant, testify” and having replied “Part of it at least,” was 
then asked as follows: “lie stated in his testimony that he had seen 
von three or four times at vour office, I believe, and that on one 
occasion he took you to the Hotel Willard and gave you lunch 
there. State whether or not that is true,” to which question, 
145 the defendant, by his counsel, objected, as an attempt to 
contradict the defendant on collateral matter, and as not 
rebuttal, which objection the Court overruled, and the defendant, 
bv his counsel, excepted to the action of the Court, in so doing, 
whereupon the witness replied: “It is not, he never did such a 
thing.” 

The witness then testified that in handing to defendant the let¬ 
ter of August 10. 1008, he did not make it a condition to the terms 
of the letter to the effect that defendant should afterwards report 
to witness personally if he knew of any violation of the law by the 
Ordway Company, or by the Sulphur Bitters. 

4. Bv the aforesaid Arthur B. Adams: 

The witness being asked “Were you in the Court room when 
the defendant was testifying?” and having answered “Most of the 
time,” he was then asked: “lie said in his testimony that on a 
certain occasion in May, 1908, he took you and Mr. Talbert out 
and gave you lunch at the New Willard, in this City; is that true?” 
to which question, the defendant, by his counsel, objected, as in the 
case of the preceding witness, hut the Court overruled the objection, 
and the defendant, by his counsel, excepted to the action of the 
Court. 


5. By the aforesaid Aaron P. Ordway: 

The statement by defendant in his testimony that on his return 
to New York from Washington, he took back with him the $5,000, 
witness sent him and gave that money to witness, is false; 
140 witness did not at any time receive that $5,000, back from 
defendant. 

And there the Government rested. 


The foregoing is the substance of all the testimony offered and 
given by the Government and the defendant respectively on the 
trial. 

Thereupon the Government withdrew from the consideration of 
the jury the third count of the indictment, and the Government 
and the defendant, respectively, presented to the Court prayers for 
instruction to the jury, the prayers of the Government being two 
in number, and those of the defendant being eight in number; 

10—2342a 
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and after argument upon the said prayers tlie Government elected 
to stand upon the second count of the indictment, only, and with¬ 
drew the first count from the consideration of the jury. 

Thereupon the Governinent withdrew its two prayers for in¬ 
struction to the jury, and of the prayers of the defendant, the fol¬ 
lowing only remained for consideration and action by the court, 
namely : 

III. You are instructed that upon the testimony produced be¬ 
fore you. your verdict upon the second count of the indictment 
should he not guiltv. 

i\\ Y on are instructed that there has not been produced before 
you on the trial, sufficient testimony to justify you in finding a 
verdict of guilty on tlie second count of the indictment, and ac¬ 
cordingly that your verdict on that count should he not 
147 guilty. 

\ II. In order to find the defendant guilty under the 
second count of the indictment, you must find from the testimony 
that the defendant, as the agent, attorney, clerk or servant of the 
certain Ordway in the said count mentioned, received into his pos¬ 
session or under his care, by virtue of such his relation to the said 
Ordway. the sum of money mentioned and described in the sa*d 
count and as the property of the said Ordway. and that so being 
in the possession of the said money as the projierty of the said Ord¬ 
way. he. the defendant, in the District of Columbia, wrongfully 
converted the same to his own use, or, in the said District, fraud¬ 
ulently took, made away with <*r secreted the same, with the intent 
to convert the same to his, the defendant's, own use. 

\ III. The defendant is presumed to he innocent of the offense 
charged against him in either the first or second count of the in¬ 
dictment. and this presumption attends him throughout the case 
until you shall reach a verdict in the same, and it h not to he over¬ 
come unless and until you shall, upon consideration of all the testi¬ 
mony in the case, find beyond a reasonable doubt that the defendant 
is guilty as charged in either of the said counts, and von may not 
find the defendant guilty under both, hut may find him guilty under 

only one. of the said counts. 

«. 

And of the said prayers of the defendant, the Court refused tho-e 
numbered III and IV. and granted those numbered VII and YITI: 

and to the refusal of the said prayers numbered III and -Y, 
14<S the defendant, by his counsel, in each instance, excepted. 

1 hereupon counsel for the Government and the defend¬ 
ant respectively addressed the jury; and in the course of his address 
to the jury, counsel for the defendant, addressing the jury, re¬ 
ferring to the itemized statement of the charge of M< tv 29th, *1908, 
for $85").70. for three trips of the defendant to Washington, and 
the memorandum made by the defendant upon the said statement, 
and the testimony relating thereto, argued to the jury that the mak¬ 
ing by tbe defendant of the said memorandum and the bringing 
of the same to the attention of the witnesses Ordway and Steubem 
voll indicated the defendant’s frankness and good faith, and coun¬ 
sel thereupon said to the jury: “Was that, gentlemen, the conduct 



UNITED STATES OF AMERICA. 


75 


of a crook, or was that the conduct, of an honest man?”; and there- 
after, in tlie course of his closing address to the jury, counsel for 
the Government, addressing the jury, and referring to the forego¬ 
ing argument and statement of counsel for the defendant, said: 
“Mr. Davis has argued to you. gentlemen, that the action of the 
defendant in relation to the itemized statement of the charge of 
May 20th. 1008, was not the action of a crook; hut. gentlemen, we 
are not dealing here with an ordinary crook, we are dealing here 
with a clever confidence man" to which remark the defendant 
hy his counsel objected, and localise thereof moved the Court to 
discharge the jury from further consideration of the ease, which 
motion the Court denied, and to the action of the Court in so doing 
the defendant, by his counsel excepted. 

149 r l hereupon the closing address of counsel for the Govern¬ 
ment to the jury, having l>een completed, the defendant by 
his counsel, before the Court began to charge the jury, requested 
the Court in charging the jury to instruct it to disregard the said 
remark, to which the Court replied “1 can t so charge the jury.” 

And thereupon the Court charged the jury as follows: 

“Gentlemen of die jury, of the three counts in the indictment 
which were in the beginning of the trial, two have been eliminated 
by action of the District Attorney in withdrawing them from your 
consideration: so there is left upon you only the rsponsibility 
which lies in the determination of the question of the guilt or inno¬ 
cence of the defendant as charged in the second count of the 
indictment. r l hat count charges against him the offense which is 
popularly known as embezzlement. I will point out to you the 
nature of the elements of the offense of embezzlement so von will 
understand them, and after that I will submit to vou some consider¬ 
ations which will point your way through the maze of testimony 
■ ^ lia\ e heal il t^^ an appreciation of the very narrow limits which 
compass the dispute of fact between the Government and the de¬ 
fendant. and as well to the considerations which will enable you to 
determine the question of the guilt or innocence of the defendant. 


“The offense of embezzlement is identified and 


defined bv an act 


of Congress. In 


that act concerns tlie case now 


lot) before you for determination, embezzlement consists in the 


wrongful conversion to his own use, by a clerk or servant 
or manager of another person, of any article of value that comes 
into his possession by virtue of his employment. W hen you come to 
apply that section of the statute in detail to the charge presented 
by this indictment it amounts to this: That the Government 


charges against the defendant W oodward that lie 


was the servant 


of Mr. Ordway. in the sense that he was the manager of Mr. Ord- 
way. It proceeds further to charge that by reason of the employ¬ 
ment. W oodward came into possession of five thousand dollars in 
money, and that he wrongfully converted that money to his own 
use. If these facts are true, lie is guilty of embezzlement. 

“In the definition of the offense of embezzlement, I make this 
distinction, which differentiates the existing statute from the com¬ 
mon law on the subject,—that is to say, the law as it was before 
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this statute was enacted—so that your minds will not he confused 
by any query whether any particular kind of intent, like a fraudu¬ 
lent intent, must he shown by the Government to have prevailed in 
Woodward's mind if he converted the nionev to his own use. 


“h nder this statute, no fraudulent intent at all is necessary to 
guilt, because it is the purpose of this legislation to put upon those 
who receive money by virtue of their employment the absolute duty 
ol not converting it to their own use without they have the right 
so do to, independent of what their intent may he upon the question 
of a purpose' to defraud their employer, 
lol “That definition of the offense of embezzlement at once 
indicates to your minds the very narrow limit which encom¬ 
passes the dispute of fact between the Government and the defendant 
“The defendant admits that he received the five thousand dollars 
charged in the indictment, but denies that he converted it to his own 
use, because he says he gave it back to Mr. Ordwav. Therefore, if 
you find from the evidence that Mr. Woodward, the defendant, was 
acting as the manager of Mr. Ordwav, you have it admitted bv him 
that he did receive, in the course of that employment, the sum of 
five thousand dollars as charged in the indictment: and this leaves 
therefore, in dispute only the single additional consideration 
whether or not he wrongfully converted that money to his own 
use, because if he did he is guilty, and if he did not he is innocent. 

“You have now to understand what the law means by the expres¬ 
sion “convert to his own use.*' 1 can illustrate that better than it 
could be defined. By that expression the law contemplates anv act 
of dominion over the money with the intent, at the time, of mak¬ 
ing that money his own. If Mr. Woodward, as conceded, came into 
possession of this money, and. as claimed by the Government, if he 
exercised an act of dominion over that money in simply handing it 
over to the clerk of the New Willard to keep in the safe, and if it was 
with the intent to make that money his own, that was a conversion to 
his own use; because conversion to one s own use of an article 


if e t does not necessarily require that he shall have 
disposed of it in a particular way. like spending the money. 
It only requires that he shall have made it his own. The law 
regards money as made one's own when he exercises any act which 
disposes of it even temporarily, when, at the time of performing 
that act, he intends to permanently make it his own. That is one 
theory, upon which the Government claims the evidence demon¬ 
strates a particular act which amounts to conversion. 

“If you find, as the Government claims, that W T oodward, the de¬ 
fendant, having in his possession the money, delivered it over to 
the clerk of the hotel to be kept in the safe all night, and if you 
further believe that when lie did that he intended to permanently 
make that money his own. that would be a conversion such as the 
law contemplates. 

TIf y°u ft re not satisfied upon that point, it does not settle the 
question in favor of the defendant, because the law does not require, 
as I have already indicated, that the evidence shall show a particular 
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definite use of the money by the defendant. It only requires the 
jury shall be satisfied that he converted it to his own use. 

“The other pha«e of the case under which the Government claims 
the evidence shows a conversion is this: The Government claims 
the defendant Woodward, having admitted that he got the five thou¬ 
sand dollars, and having testified that he gave that identical five 
thousand dollars back to Mr. Ordway on coming again to New York, 
has testified falsely in that regard, and that he did not give the 
money back to Mr. Ordway, as he claims; and that that fact 
158 will settle the question by proving that he has converted the 
money to his own use, even though you were not satisfied 
that he put the money in the safe of the New Willard Hotel, having 
at the time an intention to make it his own. 

“With respect to that second contention of the Government, upon 
the point of conversion, if you do find that Woodward has falsified 
when lie says he gave that money back to Mr. Ordway, that will 
justify you in finding that he converted it to his own use, although 
you cannot decide what he did with it; because, admitting, as he 
does, that he had possession of tlie money, and undertaking to ac¬ 
count for its return to Ordwav in a wav which vou do not believe, 
that still leaves him in possession of the money, and from the fact 
that he denies having retained possession of the money, you will be 
justified in inferring that he converted it to his own use. 

“With these considerations before you, and particularly regard¬ 
ing the proposition that his guilt depends on whether he wrongfully 
converted to his own use the five thousand dollars which he received, 
you begin to see what secondary importance, if any at all, is to be 
attached to the consideration and determination of the questions 
of what might have happened in France or New York or any place 
else prior to the receipt of this five thousand dollars by Woodward, 
and which involves mistakes or inaccuracies and the like on the part 
of the various witnesses. It i< quite true that if you find upon 
inquiry that at a time prior to the receipt of the money by 
154 Woodward, there happened any matter or incident which 
to your mind reflects upon the credibility of any of the 
witnesses, you are justified and should take it into consideration in 


reaching a conclusion as to the weight to be given to the statement 
of the particular witness, provided you find the testimony of that 
witness amounts to anything in the determination of the real ques¬ 
tions that settle the guilt or innocence of the defendant. 

“With respect to mistakes or inaccuracies as to details spoken 
of by witnesses, they are to be expected in ordinary affairs. It is a 
psychological fact that the constitution of the human intellect is such 
that nobody is expected to remember with complete and full ac¬ 
curacy inconsequential details, and indeed if you have witnesses 
thoroughly agreed upon unimportant details, that would be one 
of the first causes of suspicion, that would indicate a story had 
been framed up, not born- out of actual occurrences. 

“However, the consideration and determination of the question 
whether or not a witness’ memory is reliable—I am not speaking 
now with respect to the honesty of the motive of witnesses, but the 
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question of whether or not the witness’s memory is reliable is likely 
to he settled bv the extent to which and the accuracy with which 
they do remember those things which you find ought to have im¬ 
pressed themselves upon the mind of the witness, because they were 
of sufficient importance in your judgment so to do. 

“However, there is another suggestion, and while I have not 
supposed it came into the case intentionally from the lips of 
155 counsel on either side, yet there was sufficient suggestion of it 
to require me to give it a little attention. That is, you are 
not to be misled into the belief that this is a personal controversy 
between Mr, Ordway and the defendant Woodward. It is nothing 
of the sort. This is a prosecution by the United States Government 
against the defendant for the violation of a penal law, and it is not 
onlv the right but it is the dutv of everv law-abiding citizen who 
feels that he has been wronged by the perpetration of a crime that 
involves him, not only to bring it to the attention of the public 
authorities, but to aid, in whatever legitimate way the necessities 
permit of. the officials of the Government in bringing the offender 
to justice. 

“Inasmuch as a very important feature of the case, perhaps the 
most important that is in dispute, involves the question whether or 
not the defendant Woodward did return to Mr. Ordwav the five 
thousand dollars, as he testified, in the decision of that question you 
will naturally and essentially be called upon to determine what 
weight you will give Mr. Woodward’s testimony; that is to say, you 
will have to decide upon his credibility as a witness, and apply the 
tests to that question that are calculated to solve it accurately. 

“You are entitled to consider what, if anv, interest he has in the 
outcome of the trial. Of course, his interest is great, but that does 
not necessarily prevent him from telling the truth: yet it is a cir¬ 
cumstance you ought to consider. In addition to that you are en¬ 
titled to take into consideration, in determining whether he speaks 
truly with respect to particular incidents, the probability of 
15fi the truth of the story he tells. 

“In addition to that, you are entitled to and should take 

into consideration whether he is contradicted bv one or more or 

« 

many of apparently reputable witnesses who have appeared before 
you. The reason of that is that if you find a witness, whether he be 
a party or merely a witness, testifying to one fact material to the 
issue, and other witnesses of equal credibility testify conversely to 
the same fact or a like fact of equal inq>ortanoe, it follows as a 
natural process of reasoning that the more the contradictions are 
multiplied as between the one and the many witnesses, the more the 
probabilities are that the credibility of the one witness ought to be 
questioned. 

“As indicated by counsel in his argument to you, the law require* 
that the guilt of the defendant shall be established beyond a reason¬ 
able doubt before you would be justified in announcing him guilty. 
By that phrase, “beyond a reasonable doubt”, the law means to in¬ 
dicate a degree of certainty in proof to which the evidence must go 
before the jury would be justified in finding the defendant guilty. 
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Nobody ought to be convicted of any crime on mere suspicion or on 
account of any other influence save the single influence that is 
produced upon the mind of the jury by the evidence they hear 
from the witness stand. However, if a fair, full, frank and honest 
consideration of all the evidence produces in the minds of the jury 
a conviction of the defendant’s guilt then it is their duty to say so. 
If, on the other hand, the evidence in the case only raises 

157 suspicions of guilt, the only safe course is to acquit the 
defendant.” 

Whereupon the defendant, by his counsel excepted: 

1. To that portion of the Court’s charge referring to the “dominion 
even temporarily”, and the context in which those words are to be 
found, and— 

2. To that portion of the Court’s charge which stated that if the 
defendant in testifying to giving the money to Ordway in New 
York, testified falsely, that would be enough to justify the jury in 
finding a conversion under the indictment. 

And thereupon the defendant, by his counsel, repeated the re¬ 
quest to the Court to say to the jury that it must ignore and pay no 
attention to the instruction of counsel for the Government in his 
argument to the jury, namely, “We are dealing here with a clever 
confidence man”, but. the Court denied the said request, and declined 
so to instruct the jury; whereupon the defendant, by his counsel, 
moved the Court to discharge the jury from consideration of the 
case, because of the use of the said expression and the Court’s dec¬ 
lination to charge the jury respecting it; and the Court overruled 
the said motion, to which action of the Court, the defendant, by his 
counsel, excepted. 

All the foregoing proceedings were had and exceptions taken and 
noted by the Court in its minutes, before the jurv retired to con- 
sider of its verdict. 

And the defendant prays the Court to sign this, his bill of ex¬ 
ceptions, to have the same force and effect as to each of the 

158 said exceptions as though the same were set forth in a separate 
bill of exception, which is granted; and, accordingly, the 

Court signs this, the defendant’s bill of exceptions, to have the force 
and effect aforesaid, now for then this 17 day of July A. I). 1911. 

DAN TIIEW WRIGHT, Justice. 


Designation for Tconscript of Record. 

Filed July 18, 1911. 

******* 

Comes now the defendant, by his attorneys, and designates the 
following portions of the record for the transcript on appeal: 

1. Indictment. 

2. Plea. 

3. Verdict. 

4. Sentence. 
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5. Memorandum of approval of bond on appeal. 

(5. Memorandum of extension of time to settle 1 >i 11 of exceptions 
and to file transcript of record. 

7. Making bill of exceptions part of record. 

8. Bill of exceptions. 

9. This designation. 

HENRY E. DAVIS, 

WALLACE I). McLEAN, 
RICHARD A. FORD, 

Attorney* for Defendant. 


159 Clarence R. Wilson, Esquire, U. S. Attorney, D. C.: 

Sir: Please take notice of the foregoing designation made and 
filed this 18th dav of Julv. A. 1)., 1911. 

HENRY E. DAVIS, 

WALLACE I). McLEAN, 
RICHARD A. FORD, 

Attorney* for Defendant . 

Service of copv hereof acknowledged this 18th dav of Julv 1911. 
, REGINALD S. HUIDEKOPER, 

f \ ? A**t r. S. Att’u, D. c. 
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Supremo Court of the District of Columbia. 


Exited States of America. 

District of Columbia, **: 

I, John R. Young. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
159, inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein field, copy of which is made 
part of this transcript, in the case of the United States versus Robert 
G. Woodward, alias Robert Graham, alias John Henry Roper, 
Criminal No. *273(54, as the same remains upon the files and of record 
in said Court. 

In testimony whereof. I hereunto subscribe mv name and affix the 
* ' • 

seal of said Court, at the City of Washington, in said District, this 
30th day of August, 1911. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk. 

By FRED C. O’CONNELL, 

A88 t Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
2342. Robert G. Woodward, alias. &c.. appellant, vs. United States 
of America. Court of Appeals, District of Columbia. Filed Aug. 
31, 1911. Henry W. Hodges, clerk. 





